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Count the proofs I have colIeAed, 
To have my writings well protected ; 
Thefc I lay by for time of need. 
And thou may'ft at thy leifure read. 

Prior's Alma, Cant* 11. 
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t> R E F A C E 

T O T H E 

NOTES; 

ft 

CJT^HIS part of the work having been 

^ put together fome time after the 
date of the rejl^ and yet beings in a mati^ 
her, ibefupport of the whole fabric ; 
4i is necejj'ary to fay one word^ as to 
nvhat arifesfromfo confiderable a varid-^ 
Hon in point of time, before I enter on 
the immediate fubjeSl of the prefent ob^ 
fervationSi the Notes tbemfelves. / 
/ only defire^ in order to lejfen fome 

• , 

irhperfeSlions tbat arife from this very 

fourte^ to ejidblijh the authenticity of 

the dates themf elves ^ and trujl the Rea^ 

Her will give me credit for the ajfertion 

A3 when 



^ Preface to the N^otesv 

when I ajfure him, that the Dialogues 
and Notes were dSlually written afid 
printed at the refpeSiive times they bear 
date : and that the Notes ^ though ori^ 
ginally conceived as a nece£ary accont" 
panyment infome Jbape vr other, were 
not till very lately brought into their 
prejent Jhape^ 

7'his obfervation will entitle me to 
fome indulgence^ in pajjing over fome 
little improprieties in the Dialoguesy 
which are to be laid to the account of 
time only. 

In one place, for injiance, there is 
an allufion to afet of characters that at 
the time all united in difplaying their 
excellence in the fame fcene of aSiion, * 
but are now difperfed in various depart-- 
ments ; fome in the mojl elevated rank 
in the ^tafe, as well as in the Pro-- 
fejion. Had I not in that part of the 

f About thie 'psu 1767. 

Dialogue 



f^,jiEFAG:t to t^e Notes. HI 

i)jalogife rejied content with a faint al* 
iufion to a few priv^t^. cbaraSiers^ tJfi 
i(yt ivgul4 h^ve Jlill wanted a greater 
comment : the elevation of tome front the 
bar to the bench ; the quick tranfitionsi 
from one bench to another ; and the va* 
rious fuCt^ons on the fame bench^ would 
all have contributed to depreciate tbi 
defign of drawing a portrait ^ that was 
to be htpwn onlyfrqm the robes given it 
by the fainteri efpe daily when, after 
all, thoje great models will be much bet^ 
ter charaBlerifed by their own eloquence 
and abilities y in colours that will fear ce 
fade, till time itfelfdoesk. Had I indee4 
attempted^ for infiance, to defcribe tpofe 
three very eminent perfons, now living, 
who have been la/ifuccejively appointed to 
prefide in one Jingle Court of Law, Ijhould 
have fbrunk under the weight ofmyfub" 
JeSli How again could one feeble voice 
echo thofe notes, which the Mufe itfelf 

, A 4 had 



viii Preface to the Notes. 

bad founded fo long ago, when it prO'^ 
claimed^ the Fame of him 

——Whom nature, learning, birth confpir'd 
To form not to admire but be admir'd. 

Who^ befides bimfelf can dojujitce to a 
reputation tbatf like a river ^ is perpe- 
tually Jpreading in its cour/e, 'till it is 
Iqfi in t Be great ocean of Eternity f For- 
tunately therefore for me, the canvafs 
nvas left a Blank, not onfyfrom the dif- 
ficulty of the undertakings but as^ in 
many inftances, time Jo foon varies the 
portrait. 

TChings are, tn thetr nature^ more 
fxed and invariable than perfons : and 
if the great outlines of the Conjiitution 
are deduced from principles {as it is 
hoped they are) there wBl be lefs reafon 
to apprehend the work willfuffer in its 
material parts s by the accidental fluc- 
tuation of this or that prevailing party 
• PopeV Imitat, of Horace, cp. 6. v. 39. 

or 



Preface to the Notes, hi 

cr ffftnion. Many points in the prind^ 
p<d Di(dogue have been the fnbjeS rf 
ptMic debate^ as veil as private ddf^ 
comje^ Jince the ^writing it : Icon only 
Jay^ bonoever my Jentiments happen t9 
cdneide or difagree vitb thoje of the 
worlds truth alone vas my o^eS at the 
time I and however a juvenile fancy ma^ 
have unawares drejed up error in its 

ft^rm^ I mayfncerely offer t that I have 
in no one injiance endeavoured to miflead 
or mifreprtfent. ^bis will entitle me 
to candour from all who profefs to differ 
from mci though I fiould add^ I am 
not confcious that I have advanced any 
thing material upon the fuhje3 that 
ought to be retraced. If I have done 
this in one or two minute trivial cita^ 
tionSf it would very ill become me to de* 
fend an opinion in points of importance 
4gainfi conviSlion. 

Indeed 



X PREPACfi to the Notes, 

Indeed I was fa little fatisfied wttb 
leaving a difcuffion offo great a fabjeSl 
as that of the Englijh Law and Con-^ 
Jiitufiont on the mere reafoning of the, 
ferfons in an imaginary drama f tbaf I 
all along conceived a defign of commur 
meeting to the reader ^ fome tf thofe 
authorities whicb^ from general read^, 
ingt had led me into fwb a trmn (f 
thinking. As I was ambitious (f bav-^ 
ing wbut was advanced, bflve more 
weight thifn what the ait of converfa^ 
tion alpne will allow it, fnotwithftand^ 
ing all the advantages propofe^ to my*: 
f elf from the form of difcourfe) I could 
not leave it to be fupported merely ky 
the declarations of the fpeaken : and 
therefore as ^* the.fe pur adprs fliki 
thofe qfProfpero in the T'empefiJ vc 
now loeked intp air s'* // was incmibent 
on me at the end of the play, to dijfolve 
ibe^ etichantment , andjhew things fairly 

to 
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Preface to the Notes, xi 

to the reader as tBey are. And it will 
ief no doubt t a fatisfaSiion to find the 
notes prevent giving unlimited credit 
to the text : that it is Lord Coke, for 
in/lance f that often /peaks by Eunomus, 
"without the formality of being men^ 
tioned: and tbatf by a kind ofPytba-^ 
gorean tranfmigration, fever al great 
fog^^f both ofantient and modem times ^ 
are in a manner made to animate the 
fidlitious perfons of the Dialogue. 

Reafon and example both induced me 
fofeparate the notes entirely from the 
text. Great authorities may be urged 
for it 9 both in Hiftory and in Dialogue^ 
^he laws of converfation in particular^ 
would difdaht the affeSlation of citing 
page and verfe : and the notes thus fet 
apart y mayfupport^ without embaraffing 
the compofition. 

This place too, if any, wiU jujHfy fime 
coti/iderabk ext rails made from books i» 

different 



kii Preface to the Notes^ 

different languages , from a defire to da 
jufiice to the authors fentiments by giv-^ 
ing tbem in their own original exprej/iotfi, 
In this reJpeSl what would be unpardon^ 
able in the Dialogue^ it is boped^ does 
not want excufe in the notes i Many an 
EngliJIj gentleman would with reafon be 
difpleafed at being made party by furprife 
to a converfation made up of as many dif^ 
Jerent languages as theperfons who com^ 
pofed the company : But nobody who was 
carried to the Royal-Exchange, which 
be was told beforehand was the rejort of 
merchants of different nations^ would be 
out of humour at hearing a Greeks an 
Italian f or a Frenchman^ fpeak in his 
own language. Every body in this cafe 
has bis own remedy^ either not to go 
among them ; or not to lijien to tbfm at 
ally if they are unintelligible^ If, when 
it was meant to makefome of them more 
generally communicative^ our friends of 

antient 



Preface to the Notes, xiil 

antient Greece have bad the misfortune 
to have but a lame interpreter^ the 
learned with their ufual candour will 
overlook it. 

The note^ them/elves bave, unawares ^ 
grown in their progrefs ; their plan hav" 
ing been extended in the execution much 
beyond the original defign : as they now 
comprehend feviral occajional remarks^ 
as '^ell as the authorities abovementioned. 
Some few other* particulars muft jujl be 
mentioned. To keep them within a tole^ 
rable compafs, it was thought much 
more advifeable in general to refer 
to the books^ rathef than to cite the 
pajfages in them alluded to. in the Dia- 
logue. Wherever various editions are 
ciied^ they are pointed out. 

As to the reafonablenefs of the pre-- 

fent bulk of the Notes, I am the lajl 

judge in the world in my own caufe'i 

^ut though it is more probable I am 



Kiv Preface to the Notes, 

guilty in the e^cefs than in the defeSt^ 

yet it may be thought I have been to9 

/paring in fome places^ however over^ 

copious in general ; many entire pagers, 

in fuccejjion^ being totally unnoticed in 

this r-eview, and the argument left to 

fiandorfall by its own weight *. T^o 

this I can only fay ^ that in thofe places 

no particular authority could be cited^ 

hecaufe none, in reality^ was particii^ 

'larly in view, ^he paffages in thofe 

in/lances being concltffions formed, in the 

mind in a train of thinking, acquired 

from a courfe of reading i and the par-' 

4iculars that gave thefrji rife to them^ 

J^ad long vanijhedy and were no more to 

be recalled in the memory y than a piBure 

in the mirroir when the objeSl has dif-^ 

appeared. 

* As for inftance, in Dial. II. in the general ana- 

lyfis of Praftice, and Dial. III. in the fketch of Jurif- 

..di£tion ; the reafoning from the law of nature in the 

latter end ; and the hiilorical recapitulation, &c. &c. 

I fatter 
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Pri:pace to the Notes. rv 

LfldtUrinyJelf, the great variety df 

'authors that hdnse been referred tOi ^by 

^Oy vf (Authority ^r Uhftration^ in the 

tMrfe ofthefe notes^ 'Will rather fr&be 

"Hn apoh^y fdr the whdle performance^ 

'thahjland'in 'Heed 'of dfie. At leaji,^ if 

the reader has the fame ^letifure in go- 

ing back to the fountain head^ that I 

found in drawing from thence^ we Jhall 

neither of us repent of our pains^ and 

why Jhould we nqt part good friends with 

each other? In tbofe hopes^ at the 

fonclufon of the work, I will finally ad^ 

drefs my Readers in an humble application 

of the words of the celebrated Pre^ 

fident de Thou, in his letter to Henry the 

fourth of France^ prefixed to his Hifiory. 

— A noftris aliifque, qui hxc le- 

gent, peto, iic quid prsejudicati fe- 

cum domo adferar.t ; neque de hoc 

^' opere priufquain eo perledo pronun- 

^* tient. Inceptum viribus noftris ma- 

3 jus 






am Preface to the Notes* 

^' jus e£k, et ad illud mvlu, qqs iii 
^' me non fint> defiderari> inficias noii 
^^ ierim : fed vicit utilitas publica et 
^* ardens de mea poAeraque s^te prOf- 
^^ merendi ftudium> cui dam confu- 
^^ lerem, temerarius quam ingratqs 
^^ baberi malim."* 
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Notes on the Essay on Dialogue* 

PAGEvi. line i* CipUe of Hercules.] Th^ 
beautiful allegory has been imitated by 
Tome mafterly hands ; in our own language, 
it has been the fubjeA of the excellent poem 
infertcd in Spence's Polymetis, and Dodfley's 
CoUedion^ vol. iii. and in Italian by Mecaf** 
ta(io in his Alcide al Bivio. vol. x« 

Page vii. line 14. InvenftPn and fancy are 
cf the ejence tf Poetry.} A finiilar idea in 
J4r. Gray's admirable ode, where the Foetus 
eye is reprefented as difcoyering 

^ Such forms y as glitter in the Mufe^s ray 

With orient bues^ unbprrwi'd of the Sun* , 
Vol.. IV. B Page 
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2 NOTES ON 

Page viH. line 5. Atrf compqfiHon^ tfcotoAred 
ever by fiSion^ approaches more or lefs to the 
nature of poetry. 1 " 11 eft dc hesiuxpoemesfans 
vers commc il eft de beaux vers fans poeGe, 
ct de beaux tableaux fans une riche colons,*^ 
fays the Abbe du Bos, Reflex< Critiq. vol. i. 
c. 48. And to the fame purpofe fioileau 
adds,-—" Ces poemes en profe que nous appcl- 
lons Romans, &c." Lett, 4.th to Monf. Pcr- 
rault. And one, whofe example in writing the 
ferious and comic, has not a little fortified his 
opinion, tells us — " que la Epica tambicn 
pucde efcrivirfe en Profa como en verfo/* 

Page xi, line 7. A Poet will fometimes 
throw events into Allegory^ &c.] It feemed 
not amifs, to add an inftance of «ach of thefe 
^methods, which, though not all taken from 
profeflcd didaftic poems, will fufEcicntly 
explain what is meant in the Eflay. i. Will 
throw eventSj and ordinary occurrences into 
Allegory — as in defcribing the mixture of hap- 
*pinefs or unhappinefs in human life, in the 
proverbial ftyle, by that of " cloud and fun* 
fhirie," or faying ** the day is fometimes 
z mother^ fonKtimcs a ftep-mother/* 

AXXoTs 



T^HEESSAY. $ 

c/^'uer. Thcocrit. 

AWort M^rpujij x^Xel HjuspA, dXXbr^ Mrjrnp. 

HeHod. Open dt Dicsi v. 825. 

, ik Will mark what be defcribes hy prohabli 
confequences — as in the firft Grcorgicki 

Sin macula incipient rutilo immifcerier igm^ 
Omnia tunc pariter vento nimbifque videbis 
Pervere. Non Hid quifquam me noSe per altum 
Ire J neque a terrd moneat convellere funem. 

Ver; 454* 

3. Inftead of formal comparifons will rathef 
hint the refemblance in the application — as in 
that jpfctty fragment of Mofchus on the 
death of Bion. 

oXoovrar> 
Kai ra x^.capa aiKtvcty rd r'tufiaXsf fsKdv avijflof^ 
Tjipov av ^wovTi, Xfiti us tros oKKo ^uovrt* 
Ayn^ic J^ or ^iyoKoii xai xaprspor, n crofcl 

Ot*oti TrfKora S^aVw/uigf^ aiaKdoi a ;tOoyi xoiX^# 

Sv/o/msf fv fxaXa ixcmpov aripiAova, vi\yfir6i 

WTvtfy. Ver. 100* 

B a 216/ 



4 NO T E S ON 

^bi Fields of Garden J many a plant fufpUes^^, 
^hat after blooming at Us feafon dies ; 
Tet only dies more blooming to appear^ 
The pride and glory of another year : 

But we J however great y or brave, or wife. 
When in " that Sleep of Death **^we clofe our eyes^ 
Stilly after ages in thejilent tomby 
Have the fame long unbroken teft to come ! 

. The fame kind of thought (not uncotn- 
mon among the ancient Poets) has been 
fweetly expreffed by Taffo. 

Deb mira (egU eanto) fpuntar la rofa 
Dal verde fuo med^a^ e verginelloy 
Cbe mezzo aptrta ancoruy e mezzo afcofa 
^antoji mojira meny tanto e piu bella* 
Ecco poi nudo il Sen gia baldanzofa 
Difpiega ; ecco poi languCy i non par quella^ 
^ella non pary cbe dejiata avanti 
Fu da mi lie donzelky e mille amanti^ ^ 

Coil trapajfa al trapajar d^un giorna ^ 
t)ella vita mortale ilfiorcy e^l verde : 
Ne perche, faccia indieiro April ritorno^ 
iSi rinfiora ella maiy niji rinverde. 

Canto. 1 6. uanz. 14* 

\, ^ • Hamlet, Aft j, Sc» 2^ Page 



THE ESSAY 5 

Pag€ xl. line 14, Conjideraile names among 
imr own writersS\ To thofc mentioned may 
be added Lord Bacon's and xhe Duke of 
Buckingham's. Sir Thomas More is faid tp 
have written feveral dialogues. Wood's 
Lif(; by Hearne, p. ji. but I do not find 
chat they were ever publifbed. 

Page Ii. line 4. ^he law is a pokmicat 
^rL] Lord Coke approves much of the fay- 
ing of Sir Richard Hankford, a Judge in 
Hemy the Fourth's time. ^* Home ne 
fcavera de quel metal un campane eft fi nc 
foit bien bate, ne le ley bien conus fans 
^difpuution.*^ i Inft. 3^5^ 

Page Ivi. line 5. AxiomJ] Lord Bacon, 
in his Advancement of Learning, has confi- 
dered the refp€<9:ive merit of " axioms " and 
*' queries" as applied to the tradition of 
knowledge in general. Vol. I. fol. edit. p. 
71. and fee Pr. Beattie on Truth, p. 31. 
Md p. 20%^ 
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6 NOTES O N, &c. 

Page lix. line i6. Famous law c^fe,] 
Bii (hell's cafe in Vaughan's Report. 

Page Ixiv. line 9. Has net left the reader 
in doubt of tke true opinion for which fome of 
the Antients have been cenfuredS\ This con- 
duft ip fome refultc^ chiefly from the prin- 
ciples of the academic Sedl. Dr. Beattic 
has anfwered this imputation on Socrates, 
jn his admirable Eflfay on Truth, p, 249, &c. 
2d. Edit. — Many paffages might be citcdt 
from the Memorabilia of Xenophon, which 
are an undeniable vindication againlt this 
charge. See particularly, lib, i. c. i.§ 19. 
ibid. c. 4, § 18. lib. 2. c. 6. § 5. ibid. c. 7, 
§ 9. and Socrates himfelf has abundantly an- 
fwered this infinuation, lib. 4. c. 4. § and 

Page Ixv. line 2. Attempt of the reigning 
favourite to bring^ in the Civil Law."] William 
de la Poole, Duke of Suffolk, and others 
mentioned, 3. Ipft. 35, 

Page Ixxxyi. line 6. Dr. Middleton was 
told.'] See Dr. Rutherforth's defence of Bp. 
ghprlock on Prophecy, p. 3. 

NOTES 



NOTES 



ON 



DIALOGUE I. 



PAGE 10. line i. And certainly the imi* 
tative arts muft necejfanly be capable cf 
4iffifting each ctber.'} The affiftance poetry 
has afforded to the other imitative arts may 
be evident from the very early and well- 
known inftance of Phidias*s Jupiter, copied 
from the firfl: Iliad. And it is fomewhere 
imagined, with great probability, that in the 
famous pifture of the facrifice of Iphigcnia 
by Timanthes, the admirable thought of ex- 
prefling the higheft degree of grief " by the 
veil," was borrowed from Sophocles. 

Qg J^iauc^h AyatxifJivm Ava$ 

B 4 • fFben 



g NOTES ON 

JVben the great prince his lovely damjelfaf» 
Pfpeeed a viStim to the facred ffr^ve^ 
He groaned -, and raised his mantle to bis face^ 
To vent the torrent of his grief. — 

The hiftory of that famous puinting of 
Timanthes is defcribed by Pliny, Nat. Hift, 
lib. 35. c. 10. where other inftances of imi- 
tation from poets may be met withu On 
the other hand the poets (if they have not 
borrowed ideas from painters) have com- 
mended and defcribed with rapture fcveral 
pieces of fciUpture and painting. The d^^* 
fcription in Virgil, lib. 8. v^ 63 !• 

J I I geminos buic'uiera circum 



Ludere pend^ntes pueros u . , 

it is fuppofe4 was borrowed from the famous 
ftatue in the capitol, mentioned by Tully in 
one of his orations againft Catiline. Du 
Middleton's Letter fronri Rpme, 35, 

And it is not improbable that the pifturcs 
at Carthage, defcribed in the firft ^neid, 
were remembrances of fomc piftures well 
known in Virgirs time. In the Anthologi^ 

Graec. 



DIALOGUE I. <9 

Gr^BC. lib. 4. the Pbilodetes of Parrbafius is 
finely defcribed ; and in the fame coile£tion» 
the cow of MyroHj and the grapes of Zeuxis. 
In Theocritus, (irft Idyll^ there is an almoft 
graphical defcription of a piece of fculpture 
that was moft likely then exifting as the 
poet's model. Every body knows the fine 
compliment paid to the Venus of Apelles 
by Ovid. 

Si veiunm CoUs nunquam pinxij/ef Apelkt 
Merfa fub jefuoreis uj^ue latere f aquis. 

« 

And without being tedious in the mention 
of particulars, a catalogue " of anticnt pic* 
turcs and fculptures" might almoft be forn)* 
id even from the Greek epigrams that fc* 
main. 

The thought of Titnanthes and Sophocles 
above mentioned, as to the manner of ex- 
prefling grief, remind me of a very fine 
paflTage in Euripides Iphigenia, aul. v. 465, 
where the poet is equally fuccefsful in the 
artifice he ufes to heighten his fubjeft : a 

very 



lo NOTESOK 

ifcry young infant is reprefcntcd as burfting' 
into tears on the diftrefs of the family ; but 
it is the poet's obfervation that gives tbofc 
tears their true force and energy. 

Ou (ruvg^a crmfiois' ill yap (U vijTiof. 

'Orejies too with tears Jhallfwell our grief y 
Unknowing why be grieves^ as yet a child, 

Shakefpear, in copying only nature, hai 
hit upon two or three fimilar inftances, that I 
cannot refift citing upon this occafion, as 
h^ppy comments on Euripides, In his Co- 
riolanus, 

•* This boy, that cannot tell'^ what he would havCji^ 
But kneels and holds up hands for fellowfhip. 
Does reafon his petition with more ftrength 
Than thou haft to deny it» Aft 5. fc. 3. 

In his comedy of Errors, 

•* Piteous plainings of the pretty babes^ 

That mourn'd for fafliion", ignorant what to fear^ 

f orc'd em to feek delays for them and me. 

Aft I. fc. I. 

As 



DIALOGUE I. II 

As after fome oration, fairly fpoke 
By a beloved prince, there doth appear 
Among the buzzing, pleafed multitude. 
Where evtry fometbing, being blent together^ 
Turns to a wild of nothing fave of joy, 
♦* Expreft and not expreft." 

Merch. of Ven. aft 3. fc. 7. 

In this latter paiTage, cho* the incident is 
totally different, yet the idea and exprelBoa 
is almoft the fame as that of Euripides. 

But to; conclude this fubjeft: thercfenl- 
blance, peculiarities, and mutual aififtance of 
the arts of poetry and painting, has beea 
excellently well defcribed in Mr* Harris's 
tlyee Dialogues en Ari\ i£c. and by the 
AbbiS du Bos in his Reflexions Critiques. 

Page 1 2. line 1 7. Merchants^ upon more than 
cne occafion^ have told us^ &c.] See to this 
purpofe the Caufes of the Decline of foreign 
^radcy and Cary^s Efjay on Trade^ and more 
modern works. 

Ibid, line laflr. The fame incompetence has 
been injifted on in favour of ecclejiafticaljurif 
^iSlion^ in exclufion of the common La%v.} 

1 . This 



€i NOTES ON 

This is one of thofc fmall blots in the 
Codex Juris Ecclefiaftici, which, with other 
errors of that learned and ufeful work, has 
been copied with lefs excufe by other writers. 

Page 13. line 17. A paffage in Xenophon^ 
^^bere Socrates recommends geometry and arith- 
metic as a general part of Education.'] The 
paflTage is this : Z^i'fao'YA J^i (Socrates Sc.) i§ 

rev opScuf vsvaicTsujuisyov § 2.— —Then, after 
confidering geometry and aftronomy, (§ 3. 
&c.) he comes to arithmetic, and fubjoins 
the limitation to the ftudy of each, alluded 
to in the text — fK^XwTs c^? i^ Xoyi^rys? /ue#y- 

^4>i>XaTT&<r9ai tijv iipGalov 'Trpjxyixcileiav [XiXF^ ^^^ 
T« aj(p£Xi/utH Traila, xaj aJlos (ruvsTrnrHOTCf ;i 

cuvo'^is^r.a Tcif ffwSau Mem. lib. 4. c. 7. § 8. 

Among many other * learned and ingenious 

publications, with which the Ladies of this 

age and country have obliged the world, 

*- See for indance, the tranflation of Epldetus, tlie 
E^Tay on the Writings and Genius of Shakefpear, 
Life of Monf. D'Aabignc, and Letters on the Im- 
provement of the Mind. 

this 
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iiht3 excclknt work of Xenophon's has, owed 
its naturalization in England to a female 
Pbilofapber\ whofe words I have here tran- 
icribcd> as interpreters of her author's ien* 
timents* 

He was very careful to fin the hounds in 
0very fciena^ heyond wbieb^ he would fay^ na 
. perfin properly injiru8ed ought to pafs* 

Socrates alfo recommended theftudy of aritb* 
metic to hts friendsj and affified tbem^ as wax 
bis cuftom^ in tracing out tbefeveral parts of 
ity as far as might be ufeful \ but bere^ as elfe^ 
wherfy fixed bounds to their enquiries^ never 
fuffering them to run out into vain and trifling 
difquijitions^ which could he of no advantage 
either to tbemfelves or others. Mrs. Fielding's 
TranQation, p. 350—353. 
. Thft admirers of Xenophon's account of 
Socrates, that have not yet met with a fmall 
tra^t lately publifhed % will have great plea-^ 
fure in feeing one of the moft beautiful re** 
mains of antiquity fet in a light, which had 
hitherto efcaped every one who had pub* 
lifhed his fentiments on that excellent work ; 

. •printed for JlivijsgtOD, the beginning of this year. 
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a$ the learned author of the fmall pamphlef^ 
called the " Socratic Syftem of Morals, as 
delivered in Xenophon's Memorabilia,** irt 
endeavouring to mew not only that there is 
a connexion throughout the Memorabilia^ 
but even that the parts arifc out of each 
6ther» and have that regular dependence ort 
each other that forms a fyftem, has given 
the learned world an idea quite new and 
very plaufiblc at leaft, if any one (hduld 
think it not abfolutely latisfaftory. 

Page 14. line 20. Geometry of general uti-* 
lityj &c.] Two things defcrve to be lightly 
touched on in this place, i. The applica* 
lion of mathematics to the art of reafoning, 
in which view alone it can be of general ufe. 
2. The falfe tafte which fome writers have 
fallen into^ by a mifapplication of this kind 
of learning to other fubjcfts. 

I . As to the application of geometry and 
algebra to the art of reaibning^ Mr. Locke^ 
in the paflages alluded to and throughout 
iiis Eflfay, is full enough in general ^ and H 

late 
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Jatc treatife ♦ of logic, that copies Mr. Lockc'j 
notions, and is the tnoft liberal on that fub- 
jcft, has been rather more explicit in this 
particular. 

The method of reafoning has been di- 
vided by logicians into the analytic and the 
Synthetic. And as to the bare form of rea* 
foning, algebra furnifhes the moft perfeft 
model of the analytic, as geometry does <^ 
the fynthetic; as is well known to every 
body converfant in treatifes of that kind. 

I will only add, that with a view ro alge- 
bra as an art of reafoning, Profeflbr Satin* 
ticrfon has» with uncommon perfpicuity, 
done great juftice to the fubjecb; and has 
t>ften given excellent fpecimens both of the 
analytic and fynthetic methods together* 
See vol. L p. 173. and 2 1 3. &c. And if we 
would look abroad for the application of 
thefe methods to other fubjcAs than that of 
abftraft quantity, Ariftotle (even on Che 
moil: liberal fubjefts, as poetry and rhetoric) 
may be recommended as a pure model 
of the fynthetic or demonftrative method^ 

♦ By Mr. Dancaiu 
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m XenophM and Plato^ in their Socratic Dia- 
joguesy arc of the method of invcftigation. 

The reafon why algebra defcrves to be fo 
much commended as the great art of exf 
.tending our enquiries, (as geometry is of 
communicating them) feems to be fmm the 
variety and fubtlety of its operations ; the 
flooft confiderable of which it may not be 
>uni& to give a fummary view of in thi3 
{>lace. And fuch are, j. Its tranfpofitions. 
2. Ingenious fubftitutions of known for uri- 
known quantities. 3. Afiumed equality of 
Tines and fyrpbolical quantities^ whereby in 
the deeper operations an elegant fimpticity 
jand concifenefs of expreflion is obtained. 
H^ , By adding or fubilrafting equations or 
/acios. :5. By the admirable facility its 
•rules offer for comparing things together^ 
6* The. independency of algebraical opera^ 
ikms ; whereas the propofitions of Euclid 
-(and all geometrical truths depending on 
jtfapm) are in a manner all chained together 
.The poet waa happy in his idea when he 
^, - . > 



Full 






D 1 A L d G U E ,!• if 

Pull in the midfl: of Euclid dip at once. 
And petrify a genius to a dunce. 

£uclid is certainly one of thofe authors (in 
Seneca's phrafe) in limine falutandus. 7th^ 
and the lafl: to be mentioned here^ as a great 
fpur to invention, and which are capable o£ 
being transferred to other enquiries, are the 
various means Algebra affords of coming at 
the fame conclufions, by the union of its 
operations with thofe of Geometry, Of this 
Sir Ifaac Newton, in hfs Univerfal Arith-^ 
metic, has given a beautiful inftance, by 
deducing the fame equation feven different 
ways. See the Latin edition, 8vo. p. 109— « 
114. 

So much for the real ufe of mathematical 
learning in cultivating, without cramping^ 
the powers of the mind : but if inftead of 
transferring the manner and perfpicuity of 
geometrical reafoning to other fubjeds, other 
fubjefts are made to conform to this, the 
efiedb is inverted, and the faculties ard 
confined inflead of being enlarged. And 
therefore a few words muft be added on thfc 

Vol. IV. C mifap-' 
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mifappUcation of this excellent fcienccv 
2. And excellent as it is, on^ is forry to fee* 
the pedantic mifapplication of the peculiar 
charafters of Geometry and Algebra, that has 
prevailed with many writers oi^ fubjefts to- 
tally different •, whereby nwrality itfelf has 
been, in a manner put into mafquerade : and 
fome of the firft and cleareft ideas in the 
mind of man have been involved in obfcurity. 
This cenfure is the more neeeffary,becaufe the 
very errors of fome writers acquire a credit 
from their example ; which it is much eafier 
for the generality to copy than to diftinguiftir 
where it ought or ought not to be copied. The 
dry forms of Propofitions, Lemn>a*s> Poftula- 
ta, and the like, (which have been ufed in fe- 
veral inftances) are of themfelves difgufting 
in treatifcs of morality, even to the few who 
underftand them in their proper places ; but 
arguing from fymbolical- charafters is furely 
much more fo. 

P^gc ^5* li^c 7,] The paflagc alluded 
to is in the copduft of the underftanding.- 
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Page 1 6. linie 17.] Mr. Lqcke re€pm- 
tnends the ftudy of the fitft fix books of 
Euclid. OrtEducat. ^ tyi. a^tjior of Ana* 
lyft, viz, Bp. Berkeley. 

Page 1 8, line ji'] See Tully de Oratore^ 

Page 22. line 20. Finch has /aid.] See 
l^inch's LaWj b^ L p. 6. 

Page 23* line 13* The /age Littleton.'] 
The paflage alluded to is in his Tenures^ 
§.267. 

Page 24. iirie 3. Gtod aid ^soritfrSj Britan 
9nd BraSoHj &c.] Lord Coke has cited the 
p^Qkges in his i Inft; 1 1 ^ a« 

Ibidi line 1 3. The exaSlJimititude that^ Lord 
t^oke tells us^ {from the Parliament Rolls) fub- 
fifis between an elephant and a member of par- 
liament^ &c.] Lord Coke mentions this in 
his 4 Inft. 3. The Parliament Roll he cites 
in his margin is RoiL 3. Hen. 6. No. 3. 
which may be fcen at length in the Cotton 
Records, 577, pi 3. 

C 2 Swifts 
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Swift^ in the lively turn he has given tliisr 
hint, has mentioned it as if Lord Colds 
himfelf was the author of the comparifon. 

*' *Ere bribes convince you whom to chufe^ 
The precepts of Lord Coke pcrufe ; 
Obferve an elephant, fays he. 
And let) like him^ your member be," &cJ 

Vol. vi: 

Page 26. line 10. The accounts of the an- 
tients lefs fabulous.'] Sir W. Temple, as the 
champion of the antients againft the moderns, 
treats thofe accounts as literally true, which 
the antients themfelves confidered as allegori- 
cal. See vol. i. fol. edit. p. 162. Dr. Wallfs, 
who was himfelf eminently fkilled in mufic, 
and in tlie theory of it» both antient and 
modern,, has left a. curious enquiry, in the 
Philofophical Tpanfaftions, (No. 243. Au- 
guft, 1698.) why the effeds of mufic are 
fuppofed to have been fo much greater for- 
merly than at this day*; and upon his rea- 
Ibning, and every day's experience, the re- 
Riark of Eunemus is grounded. In fur- 
dies 
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»her fupport of thofe obfervations, two in- 
ftances may be added, both taken from very 
credible writers, of the extraordinary cflfedk 
of mufic. 

Henry Stephens, in his preface * to the 
e-dition of the Greek, Poets, fpeaking of the 
ftory of Arion and the Dolphin, and other 
marvellous accounts left us by the antients 
^n teftimony of the power of mufic, adds an 
inftance of his own knpwledge. In the year 
1550 he viilted England, and during his 
Aay there, gives an account of his going to 
fee a Lion, which was efteemed remarkably 
large and fierce of the kind ; mentions that 
a Boy being accidentally there with a Dutch 
organ played upon it, on which the Lion 
left his food, lid-ened with great attention^ 
^nd turned himfelf round feveral times, as 
it were dancing ; as foon as the organ Hop- 
ped, he returned to his meat very eagerly, 
but the Boy playing again he liftened to the 
found, and was as full of motion as before, 

• Preface p. 8. The fame ftory is materially infertcd 
ia Mattaire's Lives of the Stephens's, p. 216* 

C 3 After 
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Aftei: fome days the experiment was trie4 
again, and had th^ fame eflfeft. This is the 
fubftance of the ftory. I have added it, 
however, in his own words, for any one wha 
has not the book by him. 

*^ Arioneus quidem ccrte Delphin notior' 
^* eft qqam ut eum hie commemorari ne- 
♦* cefle fit, Sed hac omnia fando audita fuht 
** tantum i hujus autem quam narrabo rei, 
" teftem rfte ocglatum efle profiteot, Quutri- 
*' Londini agerem, animum Cupido inceflit 
" vifendi Leonem» cujus omnes mihi Vafti- 
^* tatem prsedicabant. Fort^ accidit dum 
" ejus una cum aliis fpedlator eflem, ut in- 
" grederetur Juvenisorganumquoddamdr- ^ 
^* cumferens. Is quum paulo poft hortatii 
** noftrb (experiri enim libebat quim venirti 
effet quod de Leone ierebatur) puifare 
iilud csBpifiet, repentc vaftam illam biel- 
loam, reliftis, quas avide alioqui vorab^t 
^' antea, carnibus, non modo attentam rtiu- 
♦' ficorum fonorum auditricem efle, fed et ' 
^' in gyrum corpus circumagere, perqu« 
i^ fcnps orbes ij-e ac rcdire, tanquam tripu- ; 

^' diantcm. 
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^ diantem, non fine ftupore confpeximus. 
•* Piilfare organiim iUe defincbat ? ad car- 
" nes hie feias redibat; Ad pulfandum orga- 
■** narii ille revertebatur ? Miflas carnes hie 
*' faciebalt, fuamique tripudiatibnem iteruna 
"^^ incsbptabat. Nee veto hoc turn aliquotles 
^ experiri fatis Vifum eft; fed ct aliquot 
*** poft diebus eo reverfi iterum experiri 
"^^ voluimus : «t experti cehe fumus fed mi- 
*** nore tarfleft cum ^dmiratione quod tune 
** ih vo»fandls carnibus occupatiis tninimc 
** cflct Eant nunc qui ea quae de Orphei 
^' lyrd poetae fcripfcrunt, mcra mendacia 
^' eflfc clamantt." 

The other ihftance is of a fiiprizing cfFed 
of Mufic, on the human fpecJes, and even in 
Italy^ where it is fo uhiverfally familiar, and 
as it were of the growth of the Country, as 
that it rather adds to the account. It is aa 
^Xtraft from Sig. Tartini's Trattato di Mu- 
fica, inferred in Mr. Stillingfleet's Eflay on 
the Principles and Power of Harmony. 
** In the year 1714 (If I am not miftaken) 
f * in an Opera that was performed at An- 

C 4 ^* cona. 
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*^ cona, there was in the begining of the 
^^ third ad, a paflage of recitative, unac- 
*^ companied by any other inftrument but 
*' the bafe : which raifed both in the ?«>• 
" feffors and in the reft of the audience, 
" fuch and fo great a commotion of mind, 
that we could not help ftaring at one 
another, on account of the vifible change 
^' of colour that was caufed in every ones 
" countenance. The effeft was not of the 
*♦ plaintive kind : I remember well that the 
words exprefTed indignation; but of fo 
harfh and chilling a nature that the mind 
•' was difordered * by it. Thirteen times 
^* this drama was performed, and the fame 
*^ effeA always followed, and that too uni-p 
vcrfally ; of which the remarkable pre- 
vious filence of the audience, to prepare 
" themfclve? for the enjoyment of the ef- 
^* fcft, was an undQubted figPt*' Stilling- 
fleet, p. 62,. 

♦ This was, in effeA, a fpecies of that Anti-Mufic^ 
which Lord Bacon had long before conceived as a very 
p.ra^^ab}e invention* 

4 Page 
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Page 28. line laft. Many cf the antient 
laws of Greece arepreferved in both bis poems. '\ 
The Grecian antiquities of Archbifliop Pot- 
ter, Meurfius, and Petit's Leges Atticae, are 
full proofs of this ; and fee an ingenious dif- 
fertation to this purpofe in Gronovius, Col- 
leAion of Greek Antiquities, Vol. vi. 

Page 29. line 15. Appeal to the many emi- 
tnent writers of natural and civil law.] One 
n^ay in this cafe appeal to the Roman Em- 
peror himfelf, who has quoted Homer in his 
Inftitute ; as the compilers of the Digeft had 
done before him. See particularly Inft. 2* 
tit. 7. on the Donatio Cauia Mortis, and the 
Digeft, lib. I. tit. i. § i. 

Page 33. line i.] OdyfT. 1. i, 
Xheir Manners noted, and their States furveyed. 

Pope, V. 6. 

Ibid, line i2« Muft be qualified to im^ 
frove by travel] Dr. Middleton's remark 
on TuUy to this purpofe is very fine. Sec 
his Life of Cicero, Vol. i. 4to, edit. p. 45, 

Page 
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Page 35. line 6. ^be orators of Greece 
nnd Romt an qualified as v^elt as the poets t4. 
tnt&lain in their turn •, the poets j we are 
teld^ were their fathers.'] Alluding to a paf- 
fage in Scrabo» well worth tranfcribing. 

fnixnaa tS TToi^iTiii i^tv' xpwris'a yap n Troitfliytn 
xolss-xsoji TrajijXfisv £if ro ixicoVy kui cucToxi/xiio^v* , 
eila exsivjjv fxiijofijiivoi, Xuffav^gf ro (M{]pov^ roKKct 
cTg ^uXa^avlgr ra xoirilixa) crttv<ypa-s|/ay ci xepi 
Kad^ixov )y ^gpfjcuc/^nvj ^9 Ex/larov* eira ot vr^pov 
«(patp8v1gf afi TJ Twy TOialwv, «f to vuv ud^os 
ULcCltiyctycv cJj /x^o u-sj/of rivou 

Edit. Cafaub, lib, i. p. i8*. 

For, if lyhay fo exprefs fnyfelf^ prefe com" 

fbjiiiofiy tvhere the diSiion is Jtudiedj is an imi- 

tat ion of poetry ; for poetic ornaments appeared 

Jirft in the worlds and met with approbation : 

in imitatioH of ijohich^ writers in fucceeding * . 

times^ 

• Cafaubon, and other editors of Strabo, tranflate 
the original <« 0/ /j^sp/ Kflt///or» &c.** fimply Cadmus, • 

Phexccydcs, 
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times ^ ^ere induced to drop the metre in iheir 
compojitions^ but at the fafne time to ptneferve 
other poetic ornaments. And at lengthy tbofe 
who came iaft^ by continual^ fubftrailing fome- 
things brought it d<rxn to *tvbat Kve now fee it 
from its original ek'Oation* 

This hiftotical conjedure of Strabo may 
ferve As a bafis for the obfervation in the 
InitroduftlDry Effay, p. 8. and is alluded to 
ill tht fecond Dialogue, where poetfy is 

JPherecydes, &c. and there arc many inflances in the 
beft authors, where the word Tgp/, contrary to the 
general import of the term, means the perfon himfelf 
connefted with the prepofition ; asd; •jrgp} 2ft»xprtT»r, 
01 nt\^t AM^dLvS'^QVf are ufed to denote Socrates and 
Alexander : but eyen in thefe inflances, I take it, the 
word TSf I always implies fomething more ; that is, as 
we may fay, Socrates and thofe about him, or Alex- 
ander and thofe fiihout him, viz. the fcholara of the 
one, the foldiers or attendants bf the other. All 
>^hich feema evident from the inftances of this ufe of 
the word, colleded by.H. Stephens, in his Greek 
Thefaurus, voce ^gpi cum accufativo. However, 
precifion not being fo neceflary on the prefent occa- 
lion, the general manner of tranflating the pafTage a- 
|;>pyc fccmed fuffictent. 

• - 4 faid 
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faid ^^ to have been the original form of all 
Writing." Page i8. 

Page 36. line 8. Who is there ^ tW he 
htows them t^ be Ji£lions^ tho^ in the fevere 
eye of criticifm they are fi many violations of 
hiftorical truth.] This is Mr. Voltaire's 
opinion, who infills upon it fuch fiftions are 
€xcufable only in writers of antiquity. 
*' Les harangues font une autre cfpece dc 
menfonge oratoire que les hiftoriens fe font 
pcrmis autrefois. On faifait dire a fcs 
heros fe qu'ils auraicnt pu dire. Cctte 
libcrte furtout pouvait fe prendre avec un 
perfonage d*un terns eloignee : mais au- 
jourd'hui ces fiftions ne font plus tolerees." 
Preface to Hift. RuflT. p. 38. And it may 
be remarked. Lord Lyttclton, whofe exam- 
ple and authority will always have great 
weight, has not given this fiction a greater 
latitude, in his admiflion of them into the 
Hiftory of Hen. II. becaufe his hero, with 
refpeft to our days, is d'un terns eloignee. 
And on this principle he fccms to vindicate 

them. 
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them. Notes, Vol. i. p. 522. to the 
Hiftory, Vol. i. p. 398. And from very 
rude materials, authentic however in point 
of foundation, has work*d up fome ajii- 
mated pieces both of military and civil elo- 
quence. 

Page 43. line 17. Appeal to the prefent.'] 
viz. the year 1767, when the dialogue was 
written. 

Page 46. line 1 1. The figure they have madB 
in the fenateJ] Always except in 6 Hen, 
VI. when lawyers were exprefly excluded y 
and that period, we know, is charafterifed 
by the name of " Indoftum Parliamentum.** 
See 4 Inft. 48. Mr. Hume, indeed, fays, 
** Lawyers were totally excluded the houfe 
during fcveral parliaments, in Edward the 
Third's time ;" and cites Cotton's Abridg- 
ment, p. 1 8. but the page cited does not 
warrant the aflcrtion, there being fome mif- 
take in the figures. Hume's Hift, Vol. H. 
P- 233, 4to. 

Page 
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- Page 48. line 17. Hiftorm of Hen. Vlt 
ani the civil war.'\ At the time of writing 
the Dia^logue, thcfe great work$ were, fingled 
.CHitj if not 33 modrf^, yet as th^e beft fpcci- 
Biens w^ h^ve of EagUfe hiftpry, an4 the 
voice of the world feemed then tp be in 
their favour. A paflage^ however, from 
^ work fmqe publi(hed, will (hew it i^ not 
an vjniverfal Qpinjon, 






Let me lament that two of the,greateft 
*' men in our annals have proftituted their 
.♦' ^cnirable p?ns, the one to blj^cken a great 
>* prince, the OjE.her to v^rnifli a pityful tyraat. 
;*♦ I noean the t;wp Cl^^ncellors, Sir Tl^ofli^s 
^^ M^n and Lord Macon. It is Mnfortun^ui 
♦' that another great chancellor ftiould hj^c 
^' \j^ritten a h.iilpry with the fafne pro^eiMity 
>' to n^ifreprefentatiQn, I mean L^rd Clareth 
d^n^ It is hppied no niore Cb^mcllors will 
write our ftory, till they can divcft thena- 
.*' felves of th^t habit of their profeffion, 
*' apologizing for a bad eaufe."— r-k is hoped^ 
hpwever, no more writers^ who may chufe to 
publilh their hijloric dotings^ will think they 
alone have force enough to (hake the long- 

eftablifhcd 
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eftablilhcd opinion of the world on the me- 
rit of the grcatcft authors ; at kaft, when 
they are thus deciding on the works of the 
Writer, they will fpare themfelves the trou- 
ble of going put ,of the way to ahufe his 
Frofeffion^ with which and the work in quef- 
tion there does not feem to be any kind of 
conneftion 1 

' Page 51. line 7. Kill him fir Jl^ and theni 
after the manner of the Egyptians^ fcrutinize 
his condu£lJ] See a law to this purpofe int 
Diodorus Siculus. 

Page 54, line 4. Compare Jimilar events.} 
With this view writers of the moft liberal 
turn have now and then difregarded even 
large anticipations in chronology, in order 
to inftrufl: the better, by comparing fimilar 
charafters, adions, or manners, of different 
ages. — As in the' reign of Hen. II. Vol. i^ 
p. 289, 421. and Vol. ii. p. 162, 246, 284, 
539. This liberty is very frequently to be 

met 
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met with in the Memoirs of Brandenbourg^ 
and Voltaire*s Effai fur V Hiftoire. 

Page 54. line 22. "The ptaHice of different na^ 
iionSy in points that are indifferent in them* 
feheSj and not of natural obligation^ have 
been confidered as the law of nations.^ Byn- 
kcrfhoek, a very fenfible writer, in his Jus 
Publicum, attends much to this difttnc- 
tion. 

Page 5$. line laft. S^he numhir of exam- 
fles in Hijiory^ will not create Law in this 
refpe3^ and this difference mujl be attended tOj 
€r Hijiory will mijlead Reafon byfalfe colours."] 
This fubjeft has been confidered in a more 
general view by a celebrated French writer, 
the Chancellor d'Aguefleau, whofe obferva- 
tions, it is hoped, will not be thought impro- 
perly cited here, pretty much at length, be- 
ing on a very interefting point, forcibly ex- 
prcffed, and taken from a work compara- 
tively in very few hands. Concluding his 

inftru^ioAS 
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Inftrudions to his foft on the ftud^ of hif- 
toiy, he fays — — " Vous ctcs a portee par 
*' CCS reflexions generales dc connoitre le's 
** avaritages d'une etude fi neccflaire, et j'cf- 
•* pere que vous en evitcrez de vous oieme les 
^^ mconvenlents. Vous les fentirez aifement 
*« pour peu que vous frcquentiez ceux qui ft 
•• font tenement attaches a cette etude, qu'ik 
" ont neglige toutes les autres. lis tombcnt 
*' dans un exces direftemcnt oppofe a cclul 
^* des efprits qui ne font cas que dt la Philo- 
*' fbphie; Ceux-ci veulentjuger de ce qui s'eft 
^* fait, par ce que doit fe faire ;' et ceux-la 
^* veulent toujours decider de ce que doit le 
^ faire par ce que fe fait. Le$ unis font, fi 
** je I'ofe dire, la dupe des raifonnemcnts, et 
^* ks autres le font des faits qu*ils prennent 
pour la raifon memc, Lewr efprit dcvient 
tellement hiftoriqueyqu'Hs nc font prefque 
plus capables de raifonner par principes. 
^ S'agk-il de former un jugement, ils racon- 
^^ tent un fait^ et au lieu de la decifion qui^ 
^ vous Icur demandez, ils vous donnent uiii 
5* Hiftoire ct fouvent un Conce j? enforte qu* 
Veil,' IV. D *• contemn 
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^* contents de pouvoir repeter beaucoup db 
^' faits, et ne travaillant qu'a enricher lew 
^' memoire, ils femblent n'ecre plus que des 
*^ Didionnaires animes, et des Repertoires 
** parlants. 
^* Comme il n'y a prefque point des matiett 
fur laquelle on ne trouve des faits ou des 
exennples contraires, et qu'ils negligent 
Tetudedes principesqui apprennent Tufage 
qju'on doit en faire ; il ne refulte fouyent 
de tout leur f^avoir, q'une confufion et 
une indeciiion univerfelle^ parce que \c& 
^^ faits fe combattent, pour ainfi dire, dans 
^^ leur tete, ou ils ne . produifent que des 
f^ doutes, et ne forment que des nuages. 
; ^ Enfin, fi le Ciel kur a fait le dangereux 
r prefentdl'une trop heureufe memoice c'eft 
^^ un mirroir oil tout fe peint en detail^ «c 
^^ jufqueauxmoindresobjets* Lefuperfluet 
" le frivole prennent la place de reffenticl et 
du folide, ou du moins le chargent et I'o^ 
fu^uent tellcment, qu'il faut traverfcr une 
mer de bagatelles, pour arrivcr jufqu'i U 
*^ tcrre fcrmc. 

•• -— -Lcs 
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*? -i-i — ^Les princlpes que tous avez deja 
^^ imprimes dans votre i^fprit, mon cher Pils^ 
** ct ceux que vous y ajouterez dans la fuite^ 
*• me font efperer qufe vous ne toihbercz pas 
^* dan$ ces defauts : vdus ne ifeparerez point 
^ deux chofes qui doivcht toojour3 fftarcher 

. • • ... - 

*^ de concert, ct fe preter uh (eCouirs mutuel 
** laRatfonetrExemple. Vous evitcrc* egale- 

** ment ct le mepris des Philofophcs pour hi 

• • • . 

*' Science des faits, et k degofit ou Tincapa- 

** cite que ceux qui he s'attachent qu*aux 

■ • # . 

^*' faits contrafiteht fouvent pour tout ce qui 
•* eft de pur raifonnement. AinG,- pour finir 
** par ou j*ai commence, fachant reunir et 
^ voiis appfoprier les avantages de deux Set- 
^* ences egalcment neceflaires i Thomme pU- 
^* biic, la vraie et folide Philofophic dirigcra 
** chez rous I'etude de PHiftoire, et Tetude 
•* de FHIftotrfe perfeftiohnera la Philofo- 
^ phie-** 

Oeuvfcs d'Agueffeau, torn. i. p. 340, 

^age 56. line 6. Natural ^tmneSiin hi- 
jhveen law and faSl.1 This conneftioh*, to 
^fe that trace it in the mind^ wiU be al- 

D 2 ways 
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ways found to form a compleat fyllogifm^ 
And the fy llogiftic procefs of a marl's owncon^ 
fcience, as well as that of human judicatures, 
the fentence of both being no other than that 
conclufion which the mind mull draw from 
a comparifon of the general rule, (that is, 
either the didtates of natural reafon, the laws 
of fociety, or exprefs pofitive revelation) 
;with the action or cafe fuppofed, is inlifted 
on by many excellent writers ) and indeed 
affords the fined theory of religious and 
moral duty, as well as of political juftice. 
In this view fee Dr. South's Sermons, 
V6K IL p. 492. Heineccius de Jure Nat. 
et Gentium, lib. i. c 2. § 34. Burlama* 
qui^ partie fecond c. 9. § 2. And the 
Third Commentary on the Laws of Eng- 
land, p. 396. The prefent Czarina has 
treated this in the fame manner, Inftruft. 
pour le code de la RuiTe, Art. 10. par. 142. 
and the Marquis de Beccaria, c. 4, p. 1 4* 
whom indeed the Emprefs evidently copies, 
becaufe they both concur in the fingular 
notion of taking from the Judge the power 

of 
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of interpreting Criminal Laws, notwithftandf 
ing his decilion on thofe Laws implies it : 
for how can he draw that conclufion which 
is the refult of the comparifon of the Law 
with the Faft, if he docs not know the prc- 
cife meaning of the Law itfelf ? How, in 
other words, can he conclude without pre- 
miiles ; for when the Law is in doubt, the 
major proportion of the Syllogifm is evi- 
dently dcfcftivc ? If indeed the Prince is 
to explain Law by a new one in every in- 
ftance, what kind of fence will fuch Law$ 
be? 

Pzgc gy. line i5f Ti?e annaUs pgntifi-- 
€um the early form of bi/iory.'] Mentioned 
in the fame pafigge in TuUy 4e Oratorei^ as 
the paffage abov^ cited, page 48t 

Page 6i. line 12, The little finder of tbo 
Jaw was heavier than the loins of the prero^ 
gative.] Alluding to a remarkable and f^r 
tal faying of Lord Strafford's, taken notice 
of in Lord Clarendon's Hiftory^ Book I^ 
p» 174. Oxford edition. 

P I Page 
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jPage jSz, line 2. Tbal the Laws ef Ef^ 
land are the King's faws, &c.] See the 
printed argument, and the Chief J. (Sir 
Ed. Herbert's) opinion in Godwin v. Hales« 
Trin. 2 Ja. page ii. And State Trials^ 
VoL.vii. fol. 6i6. In what fenfe they may 
be called fo, fee Dial. 3. p. i29« 

P^gc 63. line 5s Of opinion that it is 
freafmin a parliament to proceed on atrf bufir 
pefs eontrary to what the King may appoint.} 
5t?c Mr. J. Jloftcr'a Difcourfes, p. 395, 3^6, 
where the whole proceeding i^ confidered^ - 

Page €4. line 6. And yet this e^ery ipan^ 
fitfs a very honejt and learned Judge^ &c. j 
j. FoftcTi See the cafe itfclf alluded to ip 
the Dialogue, reported in Dyer 100, an4 

Fofter refuting Dyer, Difc, 2^^^ 

., ■ . . . _ • . « 

Ibid, line 14. Setting one Judge tp tamper 
toitb all the reft,'] See many inftances of 
this tampering, Fofter, ibid. 200. To which 
tnay be added, the remarkable (afe of thj^ 

. Jhip. 
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Jhip-money^ in which Lord Keeper Finch 
tampered with aU the Judges. See for thi^ 
purpofe Rufhworth's CoUec. part 3, p. 87^ 
Lprd Falkland's Speech on it, and the Vote, 
ibid. 129. 

Nor was this tampering with Judges, how*- 
ever unconftitutional, at all inconfiftent with 
the principles of fome reigns. It is no hard 
opinion, becaufe it is a conclufion froin faifts, 
to fay that the prerogative has, in diftant 
limes, been more regarded than the rights 
t>f the fubjeft, «ven in the very choice and 
appointment of Judges ; witnefs Lord Ba*« 
con's Letters, lately publilhed by Dr. Birch, 
p. 42, 44, gy^ 103. 

That colle&ioii Ifaews likewife, that it 
was a common pradice for noblemen in 
that age to write to a Chancellor, during a 
caule depending, in recommendation of ouc 
of the parties *, which practice was doubt* 
lefsfuch an attack on the impartiality of 
juftice, that an age of more freedom in other 
frfpeAs would blufh at ; a fingular example 
juifeed of TuUy's obfervation — - ;!r^ eru- 

P4 kejcit 
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hfcU Epifiola I In thefc letters however waf 

vfually inferted a colouraUe reftriftion to 

the requeft, " to grant as much favour a^ 

the juftnefe of the caufe would permit;** 

which no doubt was underftood by the writer 

to be as much a word of courfe, as the claufe 

of equity every fuitor puts into his own bill. 

And yet the pra&ice appeared fo defenfible 

at that time, that Lord Bacon, even after 

his difgrace^ fell into it as others did. Sec 

the above letters, p, i68, 173, 377, &c, &c* 

I omit other corruptions injudicial proceed^ 

ings, more grofs and glaring than thefe, in 

the fame cQlle^tion, even without a refcr«> 

ence ; becaufe I have no pleafure in dwell* 

ing on circumftances that fo much degrade 

the dignity of human natu|^ ; and the only 

comfort that can ever arife in contemplating 

fuch inftances, even at this diftance, is, that 

the pre&nt times are in this refpeft thfs 

ftrongeft contrail to the former, 

* 

Page 65. line 10. ^0 the immortal bonmr 
ff our pnfent Soverei^tL] See the Aft i 

Geo, 
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|5eo. 3. c. 23. And more to his honour; 
jbecaufe it feems a bill of this kind was offered 
}ti the year 1 692. and refufed the rpyal a(&nL 
7. Burnet Hid. H. to which poflibly Addi- 
fon alludes as a meafure thep ii) agitation. 
Guardian, No. 99. though I rather confider 
that paflage as it may be explained from 
the anecdpte preferved by Lord Raymond, 
yol. ii. 768, 

Page 66j line 3. Jf^at Chief Juftice Vau^- 
hanfaid.'] So faid in the cale of Harrilbcf 
and Dr. BqrwelL 2 Ventr, 10, 

|*agc 68. line 18. The trii^ pf a private 
recufant.'\ Sir J. Hale's coachnian in King 
James 2. time -, of which the Hiftories and 
Law-books are fiilL 

I . . .... a 

V^& 7'- lin^ I* Self 'defend muft fubfiji im 
thofe cafes J where the laws of the community 

cannot be appealed /^.] Alluding to the true 

diftinftion in the well-known paflage of 

Tully pro Nlilone* On this principle our 
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law allows perfons to abate nuifances ; fo 
cafes of necef&ty •, as pulling dowo houfes* 
to flop fire -, killing fugitive felons* 2 Hale, 
77. And in regard to perfonal defence, it 
may be obferved, the plea of Jin qjjiiult ^fe- 
mefne (as it is called) in a6lions> is grounded 
on this great law of nature. The fame wiU 
in evidence acquit or excufe in all cafes . on 
indidments ; but then (as it has been fup- 
pofed all along) the neceflity of the felf-de- 
fence muft appear in all cafes of that nature : 
for no man is to take his own remedy, 
where the law can b^ applied to. 

To the univerfality however of this doc^ 
trine, one exception it feems muft be un- 
derftood, if indeed it is true, that a perlbn 
who is ^* ftruck in a church-yard cannot 
juftify ftriking again in his own defence/* 

It is indeed io laid down by Hawkins, 
I PI. Coron. 13^. and he cites Cro. Ja. 367.. 
as his authority. The opinion itfelf, how- 
ever copied from one book into another, 
W enough to (tartle every body : and it is 
jbut juftice to a point of fuch importance 

f o «onfidcr it miputejy. 

^ Aft4 
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And if the opinion Hands upon that aUr 
tbority, it will, I apprehend, dcferve very 
jiittle weight, for the following reafons : 

I • Becaufe thiat boc^, in the place cited 
by Hawkins, contains only a firing of re« 
folucions, without fo much as one circum- 
^nceof faft being reported in the cafe» 
%o (hew what points were before the court } 
and confequently to difcoyer, whether this 
point was or was not pxtrajadicially deter«- 
mined? Noy, indeec}, thocigh not cited 
\}j Hawkins, feems to report the fame cafe i 
(Noy, 104) at leaft the points refblved 9Xt 
the fame, though the name of the cafe i$ 
^fl^ren^ Jt does not however appeac^ 
even from his ftate of it, that ^* the fad at 
all led to the determination.'* It was, ac- 
cording to Noy, a BiU in the S^r-chambo: 
for pulling down of painted glafs, pi&urcSy 
and arms in a window, in an ifle of a chape| 
in Somerfetibire, And this reporter is more 
particular than J* Crook, as to the refolu- 
ti<Hi of this point. ^* A man may not beat 
another^ or draw a w^pon there, ahhouj^ 

it 



44 NOTES ON 

it be in his own defence ; for it is a fanflii^ 
fied place, and he may be punifhed for 
that by the Stat, of 2 Ed. 6. And fo, if 
in any of the King's courts, or within view 
of the courts of juftice : bccaufe a force in 
that cafe is not juftifiable, though in his 
own defence.*' — ^Now it may be obfcrved 
from this ftate of the refolution, i. That 
the faft " of beating in his own defence,** 
from this ftate of it, does not appear to have 
been before the court ; rather the contrary ; 
for it fays only *• he may be punifhed by 
the ftatute,'* and therefore the ftatute was 
hardly then before the court, 2. It is com- 
pared to ** ftriking in courts of juftice, or 
within view of the courts." Now I do not 
find, upon looking into the books, that it 
had been ever held at or before that time, 
that felf-defence in this latter cafe was not 
juftiSable. In Trin. 15, Car. 2. Juftice 
Twifdcn hel4 (not improbably from this no- 
tion in Noy) that the party ftruck could nqt 
juftify ftriking again, i Lev. 106. The 
authority of that cafe is (I own) ftronger: 
5 bcc^uf^f 
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becaufe the fa A arofe in the cafe : but even 
in that cafe, the opinion was premature^ 
though not extrajudicial*, becaufe it was 
fo fsud by the judge at the time of the de- 
fendant's entering into the recognizance; 
now it could be material only at the time 
of the triaL According to the report, the 
defendant was convitSked at his trial ; but 
whether felf-defence was fet up in excufe, 
or whether it was then over-ruled by all the 
judges at the bar, does not appear. 

But allowing this cafe all the authority 
any cafe need have, furely ftriking in a 
church-yard is very different in its circum- 
fiances from ftriking in view of the courts ; 
efpecially as the courts then were unenclofed 
and more open to view : and confequently 
the reafoning from one to the other by no 
means jiift. One is in the church-yard |^^»^* 
r0lly without reftraining it to time of divine 
fervice } where the infult and indecency 
would be greateft, and the necelHty of ielf- 
djefence (which alone is to excufe it at any 
time) would be the leaft; becaufe there 

inighc 
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might be peojde enough prefent to feize thel ' 
affrayer. The penalty of ftriking in Wcft- 
minfter-Hall, or in view of the courts, is 
jtftramed ** to the courts fitting •/* where 
perhaps felf-defence may be lefs neceflary 
than in any cafe whatever ; becaufe the party 
offending may be immediately feized and 
carried tojuftice, as the fa£l; was in the ca(e, 
1 Lev. io6. But what chance may the 
paity have for his life in a folitary country 
church-yard ? 

2. Becaufe his opin'ion (not being ibp* 
p(Mted by the cafe cited) will have very 
little weight in itfelf t becaufe the words 
of the adb 5 & 6 Ed. 6. c. 4.. creating 
the offence, are not ftrcMig enough to re- 
peal a primary law of nature, as felf-defencc 
is ; and it is contrary to the general tenor 
of cdnftruftkMii to repeal common law by 
any aA that is affirmative only. 

3* Becaufe fuch an opinion may be at- 
tended with confcquences the law would 
never endure. — A man (if this opinioiv 

• Cro. Car. 373. Sir William WaUer's Cafe. 

holds) 
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holds) muft even fubmit to be murdered in 
a churcb-yard, when a flight refiftancc oH 
his fide might have faved his life : and ibr 
want of feif-defence in fuch a cafe, tw^ 
lives in the end muft be facriHced, where 
both might have been preferved 

I could not help adding fuch refledioM 
as occurred to me^ upon looking into the 
original authority on whith the opinion is 
grounded; becaufe the opinion, untenable 
as it feems to be, has crept into many 
bodes of credit ; and may acquire an au«- 
thority in being echoed by each fubfe- 
quent writer, however weak and fandy the 
foundation may be on which it originally 
Itfts. It has made its way from HawkiM 
into Watfon, and other fubfequent writersL 

Page 71. line iS. On this frindpk Mr^ 
IjBcke vindicated the Revolution.'] See his 
Book on Government, feftions 151, 155^ 
a05, 210.. 

Page 
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Page 73. line 14, T0 ufe the expr^on 
if a great advocate for civil liberty.'] Sed 
Fofter's Difc« 404. and the Remarks on 
Englilb Hiftofy^ letter 20. 

Ibid* line 1 6. Addi/on;] Sped. VoL VK 
No. 403^ 

Page 75. line i. A£iiry writers ranktbt 
piratic ^Jiates ofBariary^] Sec Molloy dc 
JureMarit. 53. 136, 7., and this queftioii 
more humanely determined in Bynkerfliioekv 
Jus Public. 121. b. I. c. 17. 

The lame, line 3. Mr. Locke does all 
ahfolute monareiy.] On Government^ . feft. 
90. 

Page 77. line 14. BraSlon^ who was d 
ioRar of both laws.} Fofter's Difc. p. 132* 
and Spelman's Remains, 99. 

Page 78. line, 3. The attempts of C^- 
well.} Both houles concurred in a refolu-^ 

UOff 
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tion to ceniiire Dr. Cawcirs ojthcr book* 
written ia 1.609, called *♦ The Interpreter,** 
as containing many heads derogatory from 
the Parliament and the Conftitution : but 
the King promifing to take the matter up* 
their proceedings dropped^ See Journ/ 
Dom/ Proc, ct Com. 7 Ja. cited Petyt's 
MifcelL Parliamentaria, p* 64* Lord Cokeys 
Obfervatioa in his Preface to the loth Re* 
port, will ferve to all fuch books. The 
titles cenfured were Subfidy^ Parliament^ 
Khgj Prohibitioni &c. See the printed 
Journals of the Commons, Friday 23 Feb. 
1609, Vol. i. p. 399* The edition of Co- 
weH's Interpreter in 4to. of 1637, is ^c* 
cordingly confiderably purged, but will be 
found to have errors enough left to difcrc- 
dit it as a conftitutional authority. 

Ibid* line 1 1 . That King preferred th( 
Civil, Sec] In Wilfon^s Hift- gf JCin^ 
James^ 46, 47. 

VouiV, E Pagji 
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Page 79. line 2. Lord Bacon propcfeJ.] 
See his propofals printed in all the editions 
of his works. 

Ibid, line 5. Civil Law however der 
ferves to be Jiudied.] It is fcarce poflible 
to mention a more conftitutional lawyer than 
LfOrd Chief Juftice Hale ^ and his opinion 
of the civil law may be feen in Bp. Burnet'fli 
Life of him, page 24. 

Ibid« line 16* Agrees with the Civil 
Law in many particulars.'] It was thought 
unnecefiary to cite paflTages even here ; as 
books of authority, both in our own and 
the civil law, may eafily be turned to, 
in fupport of what is faid in the Dia- 
logue, In particular. Wood's Inftitute of 
the Civil Law, and above all, the Commen- 
taries on the Law of England, will on this 
point give the curious enquirer the fatisfac^ 
don he deOres. 

Page 80. line 7. fbe difference of the 
two Jy ft ems injimikr ohje^s.} In this place 

it 
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It ti^ay not be amifs to be a little particular, 
becaufe the track is new and not without 
its conyenien(te. Many Cafes might be col- 
kfted from our Law books, where our 
courts have followed the civil law: and 
many where they exprefly diffen Some of 
both which are here referred to« 

1 . Cafes where the civil law was follow- 
rd, as I Peer Will lo. Ibid. 267* Ibid. 
304. Ibid. 405, 6. Ibid4 441, 442; 
2 Tn Atkins, 115. 3 Tr. Atk* 364. 
S. C. Wilfon, 135. Comyns, 738. i. Ve- 
zey, 86. 107. &c. &c. 

2. Cafes where they exprefly differ. 
2 Peer Will. 142^ i43> 348, (529) 442, 
528, 530> (628) 667, 682. 2 Hawk. 
P. C. 13. § 10. I Strange, 80. 2 Straoge^ 
1255. 2 Vezcy, 517. &c. &c. 

Page 81. lihe 3. EsitracrMnarf refini- 
mtnt.^ This extraordinary law is to be m^C 
with in the Code> 1. 5. tit. 3. law« 1 6. 

£ 2 Page 
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Page 8 1, line 14. Net altcgetker a 
ftrsnger ta tke B^m^n Iftztf.} Sir H. SpelmaiH 
io his Gorre^ed C9py pf the Trc^uie on 
Terms* h;is pmtttefl a ftrong affertion to the 
¥OiKrary» cof^tained ia his firfl: copy> putvi 
Isflied feparatc)y» 1694* and fo indeed haa 
Forteicue, lib. i* c ij. 

Ibid, line ly. Difc^^ry pf fart 9/ 
itJ} That is^ Juftinian's Panded$ sfi A^a)^ 
fia, in the territory of Naples, Se& G^ 
annoni Iftoria Civile di Napoli, tpm. 2# 
lib* II. c. 2. Spelman* Duck de ufU| S^e^ 
and Q(her wrltitcs. 

« 

tell yen,] Reli<l* edit. Git^fon, 89, ^. 

Ibid, line 15. Z^ri Vaugban.'] Who 
is reported to h^ve ^aid fo. 2 Ventris, i.i. 

Ibid, line Igfl:,, Maffj^ i^^^^t] AW 

iuding to numbers of queftions well known 

in our law books ^ mglt of which are re* 

"5 ' cognized 
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€:ognit^d in the argument and i-e(biUtion biF 
Rdbinfon and Bland) reported by Sir Jstmei 
Burrows. 

Page 85. Knc 15. Ah EhgUfo Lawyir 
hs bis Lomk^d SsBe^l.] Befides what our 
own writers have laid on the LaW of Ldni- 
bardy, ntany particulars are to be ni€t with 
in Giannoni's Iftoria civile di Napoli, torn. i. 
lib. 5. c. 5. * 

Pagfc 86. line 5. Learned and itnexsep^ 
Sionabk fTitn^es.] tiy the ilamesi of Spel- 
man. Hale, Wright, and particularly the 
Author of the Coinmentarles. 

Ibid. 86. lini 15. Irh;AfionSj fnoftof tbetk 
froduRive of laws.'^ Spelm. Reliq. loo. 
Fortefc. 1 7. and Bacon's propofals for a 
Digeft. 

Page 87. lines. PbUtical fndxifns of other 
States adopted.^ The Legidatufe itfelf ha5, 
in one memorable inftance, built its pream- 

E 3 blc 
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blc on the obfervations of our nobility who 
Ifave travelled. 36. Ed. 3. c. 15. *• In di- 
vers regions and countries, where the 
King J the nobles^ and other of the faid realm^ 
*^ have beenj good government and full right 
^ is done to every perlbn, becaufe that their 
f^ laws and cuftoms be learned, and ufed 
^* the tongue of the country,** &c. 

Page 88. line 9. Grecian art^s (xprefe4 
fbemfehes in a mode of language implying im* 
perfeSion\] See Plinii Nat. Hift. Exord. 
§ 10. or Mr. Harris's Hermes, p, 137* 

« 

Page 89. line 17, IJelen of Zeuxis^l 
Mentioned in Tully's book, called Orator, 
f . 6. See the fame ^ allufion Xen. Memo* 
rab, lib. 3, c, 10. § 2, 

r 

Page 90. line 12. Sex boras fonmo of 
your majler Coke.^ Alluding to Lord Coke*s 
advice to the ftudent, in his Comment on 
Littleton, Cq. Littt 64. b, 

Pago 
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Page 90. line lad. Homer, Iliad 2. 
V. 24. 



^* No Counfellor muft wafte whole nights in fleep. 
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Is the fenfe in a fingle Kne ; Mr, Pope has 
paraphrafed it. 
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PAG E 4. line 4. Olive grove of Academe.'] 
Alluding to Milton's Paradife Rct 
gained, b. 4, v. 244. 

Ibid, line 12. Even hj a friend of 
Plato's.'] Cic de Oratore, lib. i. c. 7. and 
in the introdqft. to his Book de Legibus, 
}ib. I. 

Page 8. line 7. 4s VirgiFs Fame.'] See 
^n. Ill, V. 128. Tot vigiles oculi, &c. 

Page 8. line 8. Diferent languages our 
laws are compojed in.] See, among others. 

Preface 
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Preface to Sir J. Dark's Report, foi. 6, 7. 
and fee Preface to 3d Report. 

Page 13. line 17. Latin language implied 
ly all civilized ttatiens in law proceedings. \ 
See Duck, de uf. Jun Civilis, liix isi. c* i. 
p. no. III. 

Page 18. line 10. N^t enly records ^ lui 
charters and wUs 'have been written in 
verfe^ &c.] See the Record of the kw- 
lefs court in Camden's Britannia, edit. 
Gibf. 341. but more fully in Cowell's 
Interpreter, ^ voce " Zjawkfs court." And 
a record of the Exchequer, Camd. Brit. 
344. in Eafter. 2 Anno. 17 Will. i. 
See the grant to the Hopton's Blount's 
Tenures, 102. Various cuftoms of ma- 
nors in vcrfe. And fee 2 Lord Lytt. 
Hift. 321. and 3 vol. 12. Ibid. 144, 162. 
And for wills, bcfides Saxon inftances, 
there is a late and very remarkable one of 
^r. Hedges, entered in the Commons in 
1737, which is as follows. 

THE 
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THE fifth day of May ' 
Being airy and gay 
And to hyp not inclined 
Bat of vigorous mind 
And my body in health 
Til difpofe of my wealth 
And all Pm to leave 
On this fide the grave 
To fomc one or other 
And I think to my broths 
Becaufe I forefaw 
That my breth'ren in hw 
If I did not take care ■ 
Would come in for their Ibarc 
Which I no wife intended 
Till their manners arc mended 
And of that God knows thcrc*s no fign 
I do therefore, injoin 
And do ftri£Uy command 
Of which witnefs my hand 
That nought I have got 
Be brought into hotch-pot 
But I give and dcvife^ 
As much as in mc lies 

To 
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To the fon of my mother 

My own dear brother 

To have and to hold 

All my filver and gold 

As the afiedionate pledges 

Of his brother JOHN HEDGES. 

The teftator died in 173^. This extra* 
ordinary will pafled a very confiderabk 
perfonal eftate ; and may be feen, verbatim 
as above, in the Regifter, at the Prerc^a*- 
tive Office: where it appears, that admi- 
niftration, with the will annexed, was 
granted to Paul Whichcote, Efq; and ano- 
then 

Page i8, line 11. Emhaffies have hem 
delivered in ver/e.] And in Latin vcrfe toO| 
witnefs that of Philip the fecond of Spain^ 
and Queen Elizabeth's very fpirited extern* 
pore reply. 

Te veto ne pergas heUo defender e Belgas : 
^a Dracus eripuit^ nunc rejiituaniur oportet 
^a Pater evertit^ jubeo te eondere cellas : 
^Reiigio Papa fae, refiituatur ad unguem. 

5 To 
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To which it is faid thfe Qtfeen Iftft&Atly an- 
fwered, 

Ai Graces^ hone Reici fient mandaia Cahndas. 
See CataL of Royal tuchOn^ vol. i« p. 38. 

Page 18. line 20. Arijlotle tells you."] In 
his Pfoblemsj § 19. Probl. 28. and Hor. 
Art. Poet. V. ^99. And St4nyan*s Grecian 
Hift. Vol. i. p. 29, 

Ibid, line laft. Tacitus J] De Mor. Germ. 

Page 20. line 15. No tie regulation of our 
f octet iesJ] Sec the order oi the Inns of 
Court in Trin. Term, 1762. 

Ibid. line 20. Inns of court have heen 
ftiled univerjities.'] By Fortefcue> in his 
Laud. Legum Anglia?, and the Preface to 
Lord Coke's 3d Report. 

I^age 23. line 6. Sir Thomas Moris 
^uejlion.] See the Life of Sir Thomas 

More, 
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More, by his. gr^at Grandibo ((kftroe's 
ColkAion) cap. 3. and tl|C ochier Lives of 
him, by Dr. Scapkcon tind. Hoddefdeo. 

Page 25. line 4. Lord Ceke^s expri^cnJ] 
In his preface to the firft Inftitute. 

• • • . 

Page 27. line 8^ ffl?ai we havt done as 

to painting and mujic from Italy >] See Mr. 

Harris's Hermes, page 408, &c. 

Ibid., line 19. Js 'Sir fF. Temple ob- 
Serves^ Soil. Introduftion to the Hiftory of 
England, Vgl. i- fol. 530. 

Page 28» line 7, Roman law,] See Dr. 
Taylor's Elements of the Civil Law, and 
Duck dc qfij Juris Civil, lib. 2. p. 107 — 105. 

Page 2.9. line lafl:. Contributed to have 
fyc$4 ^ kngH^ie,] See Swift's Letter to 
I^qrd Oxford, Vol* iji. edit. HawkcfwQrth, 
P- 3i7^ 



Page 
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Page 31. line 19* j1 great part of thi 
hnds in fofftgum of the church J\ See Lord 
Coke's 2 loftic page 3. and Sir W, Temp« 
IntroduA. to the Hid. of England; and 
fee note to page 86. line 13. 

Page 32* line 15. The conqueror ufed the 
utmofi zeal to propagate the Norman tongue."] 
See Sir W. Temp. IntroduA. page 238> 
24 1 ^ 244. 8 vo. edition; and Fortefcue de 
Laud. Leg. Angl. c* 48. Lord Hale*s Hift« 
of the Com. Law, c. 5. And fee Obierva- 
tions on the Antient Statutes, fccond edit* 
p. 46. 209. And Lord Lyttl. VoL ii. p. 
320. who has (hewed that even in the 
reign of Edward the Confeflbr, French was 
ipoken by moft of the Englilh nobility ; 
and the Norman forms were ufed in legal 
proceedings. 

Page 33. line 4. From the time of Eiw. 
III.] See Preface to the third Report, and 
Lord Hale's Hifl;. Common Law. 

Page 
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Page 33* line 19. An crdinanct wett 
conjidered at the tim.] See Sir B. Whk- 
lock's Speech in his Meinoin, p. 460. 

Page 35« line 13, and the following. Ho- 
mo ftands f$r a woman^ &c.J Hornby as a 
term defcriptive of the genus or fpectes, 
aeceflarily includes females: and in chac 
fenfe it is applied in 2 Peer Will, 357, and 
other cafes : and indeed by all writers what- 
ever, as well as in common language. But 
I believe it is very uncommon to find it ap- 
plied to a female, fpoken of as an indivi- 
dual. One inftance, however, occurs in 
the celebrated Letter of Sulfncius to Tufly, 
on the lofs of his daughter — ^* paucis poft 
annis ei tamen moriendum fuit, quontam 
Homo nau fuit** — ^fpeaking of Tullia, lib. 4. 
epift. 17. 

Mulier is applied in our law books for 
a child (of whatever fex) born in lawful 
wedlock; whence the common dt£^ndion 

« 

— Baftard eigne and Mdier puifne. i Inft. 
044. and I RqIL Abrid. $%j^ and Ha^wt 

in 
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in t higb feirfe i».once ufed in fcripture M 
^nQtc mn io a ftace of extreme purity^ and 
innocence* Rev* xiv* 4» 

Pcrfons to be born, to mean thofe al* 
re4<Jy born, as i Wili 426* Pcrfons liv* 
iiig,, to m^%n th^c Mfi born, i Will 34:j# 
King foF 0}}^% as in all ^&.i of psriia^ 
me^t. Qn« particle £or another, in many 
caifs in Peer Wtlliamii* 

Page ^6. linie 4. Pasrianb df Venice did 
iy aword of Arifidtk^s* Sg9 Bajile^i Di£h 
voce *' Barbaro**^* 

Ibid. Mne 12, Bt. H'^ana^ af4m$iu Lam^ 
yer of this counify^J] The ftoty here dreflbd 
up i& told in ibbftance in a fmall book, pub* 
U0iedifii^^> called a Defcripcion of thd 
Netherlands, p. 58* 

Page 41. line 15. and Ai follomng page*'} 
The popular objfi&ion to this part of th« 
Law, is put by way of parody on the form 
'n&SS^ juid. p« 6^ the obje&ion is taken from 

the 
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the common Well known language of the 
p^ttkxxhr forms alluded to. 

• 

Page 43. line ij[. LdrdC^ke one of its 
iMefi advotafes.] He often argues from 
the " ufual pleading,** which, he fays^ is 
theyi^n? orach of law^ 2 C04 6S. a. Ibid. 
54* a. 3 Co. 9. a. Ibid. 27. a. and calls 
good pleading the Lapis Lydius^ or Touch- 
ftone of the trtici Senfe and Knowledge of 
the Common Law» 10 Co. 29. b. 

Ibid^ Hae 17. £.^i C^ie ofitn ttnfures 
impifUnrnt pkading.} And Lord Hak, 
Hift. Com. Law, 173, &c« 

Page 44* line i. An addrefs in parliament 
figaiff/i Jpecial pleading itfetf.l In 3 Geo. IL 
See the Jbomah of the Houfe of Commons, 
II Feb. 1730. and 13 Feb. afterwards, tht 
fame feflion. 



Page 45. line 7. A /i(# I'urki/b 
nions.'] See inftances in M^und^ti's. and 
Norden*s Travels. 

Vox,. IV. F Page 
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Page 45* line i» Elaborate fanm among 
the Greeks and R0mans.^ See Brifbiiius, and 
the authors eolleded by Grsevius and Gro- 
novius. The paflage from TuUy, cited as 
the motto to this dialogue, would alone be a 
proof of the ufe the latter made of forms, if 
there were no remains of the forms them- 
ielves« 

Page 46* line t. The nature cf the cer- 
tainty the km requires.] Befides what is 
faid in particular in the note to p. 45, &c. 
the feveral kinds of legal certainty, and how 
fur the want of them may, or may not, be 
fupplied by judicial conftru£Uon, are laid 
down, 5 Co. 12 1, a. and 8 Co. 57. a. 
Ibid* 159. a. 

Ibid* tine 16. Law refnires left exaSt^ 
nefs in a wilL] See 6 Co* 64. b. 

Page 47. line 1 9. Deeds that are tHfermal.'J 
See the opinion of Ch. J. H<^ and Mr. 
J. Powcl. I WilL j&i &c. 

Page 
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Page 48. Iihc I. fFili not permit trifling 
Exceptions t$ avoid ideeds.] See i Will. 149; 
and 10 Co. 126; a: Ibid. 133. a; 

P^g^ 49. line 1; Lord Coke has told 
ttSi &CiJ See 6 Go. 66^ 67. a. and 5 Co* 
38. b; 

Page 52. line 12. LeihniiZj who would 
have deduced.^ See Mr. Locke's Condudk 
of the Underftandingi and his EfTayj b. IV; 
Ci 7. § II; 

Page ss* hne 14. /» Prior's language.} 
In his Alma,' i. Canto, ad Bnem. 

P^gc 56. line 14. Jdmaicitor any other 
part if the world /aid in a declaration to be in 
Middlefex.] See to this point Co. Litt. 261^ 
Latch 4, 5. 3 Keb; 315. 2 Salk. 6£jj 
S. C. 6. Mod. 194. Ibid. 228; 

Ibid, line 19. Incurring' pnemunireti] Tbit 
txpreflion^ thoogh in frequent itfe^ is of 

F 2 fo 
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fe dark and remote an application, t^at 
It deferves a few words by way o( expl8» 
nation in this place. At tbi^ day ^* incur'* 
ring a framunirt^^ is a fignrative exprcC- 
fion; and nieans that a perfon guilty of 
any particular offence, that the law ncnv 
deems a praemunire, fhall fuffer the fame 
pains and penalties that perfons under ar 
praemunire (as it is corruptly called for 
pf acn[K>Reri) formerly did : though tEe o^ 
fence idelf, properly fpeakkig, of fetting 
up, in particular inftances, the ^^/^ power 
againfl: the jnrifdiAion of the realm, after 
having been warned againft tt by writ,^ 
(which conftituted the original offence) hag 
fcarcely in fad exifted fmce the Rjcformationv 
A like figurative expreffioin occurs iir TwUy 
de legibus, lib. 2, c. 9. where m laying 
down an imagin^y pkn of laws for reli- 
gion, he fays, any one who commits faxfih 
kge^ (hall be deemed a parrisidi -»-^^ Saaruior 
•* facrove commendatum, qui clepferit rap- 
•• fitque, parricida ;efta :*• that^isy ihall b« 
treated fike a parritider 

Many 
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Many zs remote applications of l^al 
(aiid perhaps of other) terms msof be met 
with in aatienc wriicers ; of which kiiid a 
i!etnarkable one feems to occur in Su John*s 
goipel, c viii. v. 4« Xc/y^iv aurody Ai<;^4c?x<ftK% 
ftoTij nywn xc^r&Kf^n EnATTO*aPa fi»i^ 
>^€uafxsvyi, which, literally tran^ated, is, ^' this 
woman was caught in the wry Sbefij com- 
mitting adultery :** but as jo the fenfe and 
ine^ning of the pafliige, it is Tery weU ren^ 
idered in the common tranflatfon, ^ was takea 
in adultery in the very z€t.^ It is clear, how^ 
«¥er, this application of the term firavrcr- 
^p&), is remote and by analogy* For^ i. 
it properly fignifies^ the taking a perfon in 
the a£t of ftealing only. Then, z. by way 
kx analogy^ for deteftion in the actual 
commiffion of iany other crime, as in the 
above pdfage of Se. John ; and in Autarch, 
who has Ijkewife appHed it to the cafe of 
iKl^ltery^* 3. It ha» been morp remotely 
lipplied to denote Ax:h a degree of evidencf 
fyf the cbmmiflien of any crime, that is as 
tlew and conviiicing, ^ if the peribn 
' . F 3 r charge4 
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charged was deceAcd in the commiifion of ict 
in which remarkable fenfe Lyfias has ufed 
it — cor tP^ avrtYfa^t ra evoixara otfuti fxtf 

«turovfXtgoD. I have dwelt longer on this 
expreflion, becaufe it has been pa0ed over 
by Grotius and Dr. Han^mond jn their 
Comments on the palT^gc. 

Page 66. line 20^ Givit^ colour to fkad- 
ings bos frightened fomc.'] Sec Burnet's Life 
of Lord Hale, page 4. , The meaning of 
(^ giving colour^' in pleaqings, is i:xplained 
3 Salk. 272, 273. and in Pr. lfpy^eld> 
Cafe, IP Cp. 90. % ^c. 

Page 6f . line 7. Apk^ ingfnefal.] A plc» 
with W IS9 ftrifftly fpeaking, ^^ ap anfwer tp 
a charge/' whpther pf a civil or a crimins^l 
nature ; though the word Pleading is conv* 
monly applied to the whqle written prq<> 
ceedipg pn record. The iiame itfplf *fPla- 
pitum,' ' is bprrpwed from the Romf n La^Rc* 
fnd wa$ thefc applied principally to t\^ 

3 J^^g^^f 
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judgment or definitive part of the proceed- 
ings •» placicum being in that fenfe ^^ id 
quod placet." So Virgil exprcffes the de- 
cree of Jupiter. -flEn. I. V. 286. 

Sic placitum. Veniet luftris labentibus aetas. 
Cum domus Aflaraci, &c. 

In the fame manner the " apt^ey^ of th6 
Greeks, which the French * and other mo^ 
dern nations have contraded to arreL And 
it may be obferved, though this language 
ofzjudghient 

Sic volo, iic jubeo, ftet pro ratione voluntis^ 

is in hi|^h char^^ter to exprefs the decree of 
Jupiter, or of iponarcKs on earthy as ablb- 
lute as Jupiter i^ feigned by the poets *, it 
would neither fuit, nor is it copie4 by our 
constitution : «' I4eo conftder^tum eft ** is the 
language of our la\y in all the judgments 
that are given and entered on record, i 
Init. 39* And this is certainty a more ra* 
tioi^al, and a lefs invidious expreffion of that 
power with which the law, in its determina* 

* $ec tl^e PidUonnaire de Trevoux, Voce Aurbt. 

F 4 tions^ 
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tbiis» is obliged to intruft one nan over 
another. 

Page 70) line i8. The plea muft not fet 
wt matters which amount to the general 
iffite^ &c.] See Hobart's Report, 127. 

Page 7 J. line 12. The ligature to author 
rizi the general iffue.] This is done now 
dlnioft in every aft that pafies« 

Page 74. line 3, Never was made part of 
the la^f.} See above, note to p. 44. line i. 

Page 75. line 4. IndiSlment for har^ 
retry.l See Clarke and Periam, coran^ 
L. Hardwick, 174a. 2 Tn Atkins, 34^, 
And to the fame purpofe K. and Grew, 5 
Mod* 1 8. And Hawk. P. C b. IL c. 25, 
% 59. and b. Lc. 8i. ^ 13. 

Fagp 79. line 6. One of our legal Jnti- 
fttarians,} Sonaoer on the Fom of Kent^ 
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Fage 8o, line 7. 'Comic humffur.] So W 
Ponne's fecond Satyr. 

In parchment tben» large as the fields, he draws 
Affurances^ ^ Pope*s.4A Vol. 

The fame kind of humour is to be met with 
in Sir R. Steele's comedy of the Funeral. 

Page 82, fine 14. In the commm company 
f(mS[ Sec Efiky on Criticilniy v. 309. 

Words are like leaves, and where they moft abound, 
A^uch fruit of fenfe beneadi is rarely found. 

Page 85. line 18. Tb( other great external 
refouYce to a kingdom^ that of trade^ for 
long timff did hardly exifi*1 Commerce cer- 
tainly exifted at the period here fpok^n of,| 
though comparatively in its infancy, even 
long afterwards. See % vol. Lord Lytc« 

Page 86. line 13. ^e churchy tve are 
Uld^ bad a third part of 7/.] That is to 
fay, of the land, which was almoft the only 
property in thofc times. See Lord Lytt, 

2 vol p, 179, and the Authors cited in his 

margin. 
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tfizTffn. See Ukewiie above, note to p. 31, 
line 18. 



Page 90. line 19. The forms of convey^ 
mfcing ufed in early times were few and 
Jhnple.} Very different, however, and even 
whimfical, as to their dates and execution. 
Often attefted by 17 or more witneffes, 
even in common feoffments, as Mad* 
Formi Anglict 181, &c. But the manner 
of dating was exceedingly affeded ; and 
from the errors, even in that manner, 
^e become intricate : of which I will add 
6ne inftance and refer to others ; it being 
merely a matter of antiquity, uiefbl only 
in reading antient deeds. Sometimes they 
were dated from the lunar cycle, fdmedmes 
from the indiflion. For the firft fee Mad. 
No. 225, where the date is Anno Gratis 
1238, cicli videlicet Decennovalis quarto — 
^hat is to f^y, the I^unar Cycle, that being 
the only one of 1 9 years % and the year is 
right, becaufe the year 1238 correfponds 
^ith the 4th of that cycle. 

In 
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In a charter of Robert Earl of Man* 
ton, the date is A. D, 1085. indie. 14. couf* 
icun tertia Luna o6lava apud Pevenfel. -^ 
Here the daces, where intelligible, are 
wrong ; for, by calculation* it will be 
found, th^ true indiftion for the year IQS5 
is 8, the Lunar Cycle 3, ^nd the Epad ^^ 
This inftance will be foqnd in pugd. Mo* 
iiafticon. Vol. i. 551. col. a. 

Other inftances may be met with in Mad. 
Form. Anglic. No. 231. 1 Dugd. Mo* 
naft. 555^ coK a. 2 Dugd. Monaft. 959. 
colt 2, Other instances, jz Ryiper*^ Feed* 
v542. Ibid; 367. Ibid. 113.. 

This fubjeA may be clofed with two ofah 
fervatjops, 1 . That in mpft of the inftanc^ 
I have me( widi, the calculations f re wrong : 
and therefore we are not much indebted 
p thP mon](a for introducing aftronomy in* 
to con?eyai)cing, to |nifle?d^ as well as to 
puzzle us. The rule of Compuution may 
be found in Spelm. GlofT. voce IndiSio\ 
but much better in our niodern Elements 
pf 9^r9nomy^ and from thence ^y one Qf 

it 
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ie 'h worth 'while) may cxunine whether the 
AMes afligned are right. But, 2. Even if 
they are right, they can be of 00 meaning, 
tnilcis the year of our Lord, or of the King, 
«re added ; and if they are, of what ufe is 
fcch furplufage and redundancy ? For in^ 
#aiice, in that referred to 2 Rymer. 541^ 
the' date is Anno Pom. 1291. IndiSlione 
fuartd Pontificatus Pom.* Nicolai Papas 
qoarti anno quarto, et Regni 19 Pom. Re« 
gis Edvardi, &c. &c. 

I could not have known here, that the 
4l!i indiftion, as it is called, anfwered 10 
the year 1291, or 19 K. Ed. L for every 
period of the Cycle of Indidion has its 
4th year ; and they cannot all correfpond 
10 the year f 29? : but if the indiftion had 
i)een accurately - exprefled, as the ^h jtm 
if the €6tb indiffieny it might be found that 
t)ie 4th year of that indi6tion cottkl corref? 
fxmd only to the year 12^ t. 

Sage 95. line 9* Tbe great weight 4m 
iimc^vrs^ attributed tei Uverj^ h .hettfr t^ctm 

3 f^ 
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U iis than tbik f(hrms of conwfanchtg.'] TfcaC 
cur aAceftorSy however, were not uim^ 
quainted with written ictnai even in very 
early times, and probably on occafion made 
ufe of the Greek tongue, there may be fomcs 
reafon to conjefture froni the accounts left 
ns by Serabo ; who &ys, the Maflaliotae, of 
people who inhabited that part of France^ 
about Marfeilles, (originally a colony from 
Greece) fpread the knowledge of the Greek 
tongue fb much throughout France, that it 
" was ufed in their contradls which werb 
drawn up m that language/* Stfab. £dit# 
Cafaub. f(A. t%x. x and Strabo ctearlf 
proves that the Maflaliotc tradod with Kr^ 
tain for Tin, Ibid. foL 147. c. Thefe paf. 
fages in Strabo, feem to Ripport a reading 
in Csefar that is controverted by fome of his 
tdicord -» ijpeakifig of the Gairia, be &ys^ 
^ Publicis privatifqtie rationibus, HkosAa 
Of sets maiitur,'' lib. 6. % 14. Hottooutti 
rejefts the word Greets % wiiidi Dr. Chtrbe 
ktts preierved in hb fine isdiiion'iM^lhe Coai^ 
flfi^maFiei. 

Page 
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Page 99. line 5* The hooks Jpeak of 
efiutis iailj its tbej maj^ hy poffibility^ loft 
fortuir.'] So 3 Co. 6i. a. 6 Go. 43. a; 
He calls them fettered inheritances, 10 Co^ 

3«. a. 

Ibid, line S. Lord Cote exprejfy fdyf.^ 
See 6 Coi 40. z. 

t*agc I06. line 3. Thai thefe bills were 
ahvays rejeffedJ] See 6 Co, 40. hi 

Ibid., line 4. Perpetuities continued for 
too years.} So Chudleigh*s cafe, i Co. 
131. b« and more particularly Mildnuy's 
Cafe, 6 Co« 40. a. b. 

« 

V 

Page 101. line 7. PP^ill of the Duke of 
ff or folk to that of the late famous Duke.^ 
Alluding in the firft to Lord Nottinghan/f 
£unous argument in priAt % in the ktter, 
to the Cafe on the old Duke of Marl- 
borough's Willy determined in Gbaneery, 

Mich>w 
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Mich« Tenn. 33 Geo. IL and on Appeal in 
the Houie of Lords^ Feb. 7. 1763. 

Page i02« line 4. Alienations in mcrtmaht 
Lord Coke Jheivs."] 1 Inft. 75. 

Page 103. line 1 5. Origin of our modem 

jointuress] This reafoning will be better 

underftood by looking into the primed Cafe 

of Dfury and Dairy. Dom. Proc. May itf, 

1762. and I Lord Raym. 291. 

Page 105. line 3. For the manffuccefifiU 
attempts of dijpfing to a ufe.} Sec the Rc» 
citals in the Stat. 27 Hen, VIII. c. lO. 
and Lord Bacon^s reading on that Sta- 
tute. 

Page io6. line ii. No good man will think 
of convnending.} Allading-to Lord Coke's 
obfcrvation» 2 Inft. 75. 

Ibid, line 21. Exeaitory Devi/es came ht 
fkput ^ EUxahitVs tim.'y Fuknerton's 

Cab 
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Cafe is faid to have been the firft. Cro. Jfidi 
592, and recogniaedy i Stra. 130. 

. Page 107. line a. Tbciigb they have aflndlt 
tendency to a perpiftdty.] See Salk, 229. 
and 2 £q. Ca. abrid. 337. c^ 9* 

ibid, line 21. 5i> O. Brydgeman oftd 
Sir F. North invented TCrufiees to prefervi 
contingent remainders.^ See the reafons ah- 
Hexed to the printed Cafe of Drury and 
Dnny, Dom. Proc, Miy 26, 1762. 

Page lb 8. line 5. ^e books^have handed 
down Sir F. Moore as the Jirfi praSlifer of tbp 
to9nmon eonnjeyance by leafe and relea/e^l See 
2 Mod. 252. and 2 Comment, 339. 

Page III. line 8. The advice of Lord 
Coke.} 3. Co. 36. Butler and Baker's cafe. 

Ibid, line laft. Old Greek will of Theo^ 
phrajius the philofopher.] See the WiU at 

ft 

full lengthy preferved k) Dic^ems Laer- 

tius 
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tlus vit* Theophraft* edit* Meibgrnli, Vol. 
h ^96* 

Page 112. line 6. The imputation of toqua* 
lity Tulfy hds fixed on the Greeks.^ Sec dc 
oracore^ lib. 2. c. 23. lib. 3« c. 4. 

Page 1 1 gi line 12. Lord Coke has pointed 
0ut the caufe of it.] In the Preface to his 
fecond Report* 

Page 117. line 2. Tte attempt to ren-* 
der an ejiate unalienable^ which the law ab^ 
hors.'] See the Cafe of Stanley and Leigh, 
i Peer Will. 630. and the D. of Marl- 
borough's Cafe above cited. 

Page 118. line i. In the feudal time^ they 
had other inconveniences. ] • Thcfe are expa- 
tiated on in Lord Bacon's reading on the 
Statute of Ufes. 

Ibid, line 2. The inconveniencies.'] Of 

perpetuities in general, and of eftates tail 

Vol. IV. G in 



in particol^, ar-e recalculated in a mafkf-^ 
ly manner, by Ch. J, Popham, in Cbujdr 
leigh's Cafe^ i Co. 138. b. 139, a. 

F^g^ 114. lipp |4« Many circumflances, 
have octaftone4, a ievife to^ he ctmfidfted 41 
an execution of a power J] This notion was 
very ftfongly inculcated by the Court of 
|j[. B. ia the cafe o,^ Swift and Rob^rts^, 
Trin. 4. of the prefent King ; tl^qugk in 
the printed Report of that cafe, that ground 
of argument i3 upnoticedw Se^ 3* l^rn 

Page i,39.* liflc, ji As ipbere it iJ ^ eoupty 
caufe about a bridge.'] T^^a^ ibgpo/ition. al- 
ludes to a cafe that happened, Trin. 2 Geo^ 
III. B. R. in wJiich this and fevetal other 
inftances are cited* The^name of \t is H. 
a;>d Irlarris. 

Page 162. line 16- 7bis comeS pretty near 
ffffi ntetb$4 tSropofid^X See abpy^, p. 74- 



Page 
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Page 171. Hae S. Each is ojtfy an accufa^ 
iion of a crime.'] Lord Coke expfcfsly fays^ 
an indictment is but an accufation, and in 
U^u of |he king's diclaraSi^ny 9 Co. iiS.*a« 

Page 174. .Une j. ^ Uu GroMdyury^ 
throw out the bilL] In what cafes fee Sa- 
i^ilU a«l K«bej:t9» i Lord Rayas. 3:74. 

Page 186. line 21. Swift's cow. ] Voy- 

4g;c3,, a. yol^ Q^ii;^ Hawl& 446. 

.1 

. Page 1.90; lina 3. .S^i»# £^i^ wHl not p'of^ 
mit an affidavit or oath of the party^ -fyg^^ 
out of the charge^ to be made an injlrument of 
S^mi^kl S«e 4^ty^ v.. Ypqpg, .2 Bwr. 

Page 198. line 13. In Lord Somer's im- 
peachnicnt^jy $Qe. tbe^ t4th. aracle •, to i^iiiich 
hcthgs.^ajGHForecit. b]i deosiiog tiie oooclufioiu 
Ix feems not improbahfau ^m&. iooM papc o£ 

his dodrine in the Banker's Cafe^ which 

G 2 leans 
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leans this way, might be the grounds of 
this charge. 

Page 198, line 18. Lord Bacon.'] In his 
reading on Ufes, p. 306, of his Law Trafts, 
publifhed feparately in ofbavo. 

Page 203. line 2. Like Tom Toucly ip 
the Spe£lator.] Numb. 122* 

Ibid, line 17. The fpeedinefs of juftice in 
Turhf is openly avowed on this principle^} See 
Sir W. Temple, Eflay on Heroic Virtue, 
foL edit. 225. 

' Page 204. line laft. As Czar Peter had.] 
See the Preface to Lord Whitworth's Ac- 
count of Ruilia. 

Page 206. line 7. Sir H. Spelman.] Sec 
his elaborate Treatifc on the Terms, pub- 
lilhed in his Reliquias. 



Page 
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Page 207. line 19, Sir Thomas Smitb.^ 
See either his own Book de Republica 
Angl. or Spclman's Rcliq. before cited, 

P- 75- 

Page 208. line 6. With other countries,} 
The Roman Law allowed three years for 
civil fuits. Wood. Imper, Inftit, fol. 295, 

Page 209. line ii, Claufe in Magna 
Chart a.'] Cap, 29. Mr. J. Blackftonc^s 
very elegant edition in folio, p, 55. 

Page 210. line i. No real poverty is an 
e^ccufefor the commijfton of theft.'] Lord Hale 
and Mn Hawkins want reconciling to each 
other upon this point: the latter ieeming 
to have made an allowance in the cafe fup- 
pofed, which the law itfelf does not ; and 
the former, if he is right in his legal pofi- 
tion, yet is oppofite to that humanity 
which may feem to arraign the law itfelf of 
feverity 5 is certainly, however, at Variance 
with his own conduft, which was ever dic- 

G 3 tared 
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tatcd fey hiimariity : and whicH often )ed Wm 
tD relieve thofe vagrants, whom, in the capa- 
city of a judgb, he would ceitfiirc as criminals. 
(Sec B. Burnet's Life of him,) The paffages 
in the Pleas of the Crown of thofe great law- 
yers, tt> begih with Hawltmi, are i HaWk. 
foi. 93. fcft. 20, where that writer alltwi 
the authm-ities cited in his margin, that 
feem to prove the cafe of extreme neceflity 
to be an excufe from feldny, pfrovid^d the 
neceflity that induced the invafion of Ano- 
ther's property did not arife from prodi-* 
gality, or idlenefs in neglefting his own. 
And tefidei tht authorities thert cittd, it 
may be obfcrved, Lord B^con, ih his 
Maxims, adopts the opinion 6f Stattiford ; 
and aflel-ts (without an e5rprefs limit4rion a$ 
to the caufe 6f the neceflity) ^* thAt if a man 
fteals viands td fttisfy his prefent hunger^ 
this is no febrty nor larceny.** Mait. Re-' 
guL 5 Trafts, p. 55. Lord Hale, on the' 
other haind, totally denies this to b^ the lav# 
of England, fmm the grounds mentiohed in 
the Dialogue, which fsttti tt be the mcA 

7 tenable 
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tenibte grdurtd^ ; hhd ^v6m the tfianifeft 
ipftcurfty 6f propertfy, if toy man trfigtk 
tarry in his o^n '"brca-ft a 'difffertfation frofh 
ttc lat7 cftj^blifti'in'g property by ^n allegi- 
tibn of aii^ceffity, of wliic'h, he ftys, ritfitc 
•bit t?)fe party himfclf cah j6(ige. Ste Hiie, 
Hift. Vol. i. p. 5J(.. and 566. 

't'his litter reafoning, however, ftems hot 
altoge'th'er admiflible: for this fpecies of 
itcceliity feems (6 be a fad as capable of be- 
ing afccrtimed by evidence, as any other 
cafe of heceliity allowdl by the law, df 
tvhich, niany inftances are mentioned in the 
books. Bfeiidcs, it is impoifebte to be fiippofed 
that when the jfewilh law, which, though It 
di^ hot ejccufe theft in th'efe circumlftahces 
from penalties, yet * did hot mark it with the 
ikme infahjy 5 and ^heh writeh of natural law 
(fomfe of whom Lord Hale cites) allowed 
extreme heceinty as a plea, that ih their idea 
the truth of it ih point of fa£t could ndt be 
afcertained. Lord Hale, it is true, com* 
plains, th« ih Frahce, and cllcwhcre, the 

f Sec Proverbs, c. 6, v. 30, 31, 

G 4 Jefuits 
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Jefuits had made a very bad ufe of thofc 
maxims of natural law, by encouraging 
theft. Perhaps fo ; but at this day, by the 
law of France, it is otherwife: Parochial 
provition has not yet obtained there ; and^ 
excepting fome few hofpitals for public re- 
lief of modern foundation, as at Paris, Ly- 
ons, &^c. the indigent depend altogether 
vpon the monafteries or private ^ueteSj the 
latter of which are collefted from houfe tp 
houfe on the great feafls ; and in fome 
places^ as at Blois, by fome young lady qf 
the firit diftinftion in the parifh. But in 
France, the cafe of neceflity is allowed as a 
plea againfl: the punifhment of theft; or 
rather, as a very fenfible writer has put 
it, is excluded frpm the definition of the 
crime. Theft, he defines from the Roman 
Law, " contredlatio fraudulenta rei alien© 
lucri faciendi gratia, &c.** and adds, lorfque 
pn pren4 par neceffue ei uniqumfni pour 
s^empecher de tnourtr de faif^j on ne tomkc 
^oint dans le crime du Vol Vouglans. Inftit^ 
^u droit criniin. 553. 

3 I^ord 
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Lord Hale, fciowever, under the impar- 
tiality of ajudgCf pever forgets the feel- 
ings of a man; and adds, in conclufion— 
** Though I do agree a judge ought to be 
tender in fuch cafes, and ufe much difcre- 
tion and moderation/' fol. 566, 

Page 210. line 7. Provijions made by lavf 
for the poor.] That is, the Syftem <^ 
Poor Laws from the 43 Eliz, to this time. 
Till the diflblution of the monafteries, if 
has been commonly thought the poor were 
maintained only by them ; but there are 
fome anticnt ordinances, (particularly one 
in the Mirror, c, 1. § 3,) that look as if 
parochial providon was always the legal 
one ; ^nd consequently the ftacute of £li2^ 
in this cafe, only revived, new-modelled, and 
effcftuated the Conimon Law, The words 
of the Mirror are remarkable — Ordeine 
fuit que les povres fuiflent fufteinus per les 
Parfons ReSiors et les parocbians^ cy que nul 
pe nioru(l per default d^ fufteinance^ 

Page 
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Filge 4i I. fefte it. liifohtfn *laws ^^-bu^ 
jMi^e eicpcdieht^.] TTrc King •tiff Prutta's Ob- 
fefvatrcm^ TedhH jtrft. Metrtotr. Braiiderrb, 
Vol. iii. p. 1 J4. edit, 410. SoloA, it ftfcms, 
brought in kvvs for the relftf of Ihfolverfc 
Debtors. SoXwv Vb/aed^sVJif AOjlvaiAv, (prXo^ 
UTTODUfivof efe(>vovTO)y, XPEaN EISHFHIATO 
ArtOKarr-A:^. St^tm tbv Athenian laivgi^er^ 
M the requeft of fame of bis friends who w'efa 
fH dekiy introduced an abolition of dehts. Scfc 
^uidte tA V6cc IoX6}v. Perhaps, Suidas 
Infein*, diat Bolon firft introduced this kitfd 
«f liws into Athtns •, for Hen. Stephens, 
in* bis explanation of the word ^.Trexo'Tru, 
lias cited the vtry fartie eJcpfeflJon ;tpg'<k>v 
i^erwyiKTwrb a^crxd^ac fomewhert from Plit- 
tarch, as applied by him to Ly'curgiis^ 
ik\io therefort liad tJonfe the faiWe at Sparta 
500 years ♦ before Solon did it it Athens, 
^\xt rtroft learned moderns haVfc bien of opi- 
nion that tht Decemvifal Law ** dfe d^ebitofe 
'** irtopre ift partes diftecahdo'* >?;^as made tb 
enforce i diviBoh of thfe iffeftS or fetvicei 

• See Dr. Blair's Tables. 

of 
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of the debtor among his credildFi^f^ t(ier^-*r 
fore in the firft cafe it was fomething of the 
nature of our Bankrupt Laws. Sec Hei- 
neccius^ Antiq. Juris Romania lib. 3% ck^ Jo, 
§ 4. f). 159. and particularly Dn T^yfot'^s 
very learned Comment on that Law, pHr 
bli(hed 1 741^2. 4to. vindicating tte ftnk MtS, 
humanity of that conftru£tion %iiif)ft the 
literal interpretation contended for by fobift 
the Antieiits. 

Page 215. line 14. Tte ^Hgaihn fd fm^ 
tisfy will revive with the power of doing fr.| 
And of that opinion was Lord Hardwick, 
I Tr. Atkins* 256 tx parte BUrcon^ 

Page 215* line 8. // mern^ii n fkiha^.^ 
See the Cafe of Saville and Roberts, i Lord 
Raym^ 380^ 

« 

tage 2 1 6. line 18. In former t^ms noi 
anions were almofi the only fuits.] In fup- 
port of what is here advanced^ fee the fol- 
lowing authorities : Booth on rtal AdioiW^ 
fol. 847. ainft. 511. Madox's Hift. ot 

the 
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the Exchequer, c 12. p. 293. and 5 Co/ 
39- 

Page 221. line 20, Form an acquaintance 
with Lord Coke againft bis own dire ff ions. 
He tells them they Jbould firft read the later 
Reports.'] He tells them fo in the Preface 
to one of his Reports ; and Sir Harbottle 
Grimftone, in his Preface to Cro. Car. 
adopts his way of thinking. ' The fame 
general advice is to be derived from Lord 
Hale^s admirable Preface to Roll's Abridge-* 
ment^ 

Page 222. line 10. Grotius gives to the 
ftudf of biftoryJ] See his fmall Treatife dc 
Inftitiiehdis Studiis, 

Page 223. line ii. Out of the old fields 
muji fpring the new com.'] Preface to the 
firft Report, ad finem. 

Page 226. line 14. Dr. Mddleton.] In 
|)iis Life of Cicero. 

Page 
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• 

Page 227. line 6. Has copied his rant!] 
For a like fublime idea of the profeffion of 
a lawyer is exprefled in Tully de Legibus, 
b. I. c. 4. Quid cnim eft tantum, quan- 
tum Jus Civitatis ? quid autcm tarn exiguum 
quam eft munus hoc eorum qui confu- 

luntur. and concluding (c. 6.) et qui 

aliter jus civile tradunt, non tarn juftitis 
quam litigandi tradunt vias, — It is not im- 
probable, but that this paflage might in a 
manner be the mould of that cited from the 
Letters on the Study of Hiftory, 8vo. 
p. 149. 

Page 230. line 14. Lay People. "] Finch has 
ufed this expreffion no lefs than feven times 
in the compafs of two Pages. Law, B. 4. 
p. 381. 2. 

Ibid, line 16. Mr. Madox tells you.'] Hift. 
Excheq. c. z. % 9. fol. Edit. 41. 

Page 
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Sfitk'}^ Vm %a\\ «iM4 li. xok the. Pt^fatce t« 

Pagcij^^, line !♦ Ufagt pretty v>ell efia- 
httjhei the conmf^ la^njy^rs in fk^ cufiofy, of 
<ke gneat fe^l} Sec t^ie Chronicles, gjf 
t)i!g4gje^ Jiapii)^ 4Pd §ir Ciwlc.3. Whic- 
worth. 

,Pagc 233., Kne i» Lord Coke fdys.\ In 
the Proem to his 2 Inft. p. 3. 

Ibid* line 6. Selden.} Ad Fletam, c 7. 
J7. fol. 518. 

. Ibid. Ul»<^ ii^.. Ifo, efOfdmc^ ^f b^ry, t^ 
esfpl^ tkt^^ w,^4s^ a^ tkey koRc^ beift^ m^^ 
fiood.] Lord Lyttelton has proved,. th^t the 
word " Univerfity ** was not for a long time 
a local term. Vol. ii. p. 3^8. 

Page 2 34. line I . Fotttfcue and- Lord 
Coke.] Fortef. c. 47, 48, 49, Lord Coke's 
Fii«&ce to 3 Report. 

Page 
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^*il?"^35>. l.W I- Some difffr^ations cf 
this^ kiff4-l PB.tw-Mtesly b9( ^^ Ag4r4i 

who is tDei^t^oHei^ by i^ord Qok« in. bi]> 
Preface to gd,Rcf>Qrt>)i ^4 ^ ^. "V^h#jh 
lopk, aferwar<ilj5 % Ji^c^ge of ^I^ l^ing'a 
Sench; in C.^r. L, tifflu?, *pji f^feer: q^ §ip 
Bylftrotlp Whitlocfc 

Ibid, line 13. Stfm to have hten fixed in 
ike center of th^ timifi.^ §p FfltrA«rQ»<J de-^ 
icri]bQSttI)i0tD» c^ 49* 

Page 23,6. liofi 10. JJ4i)^ tfitonim m %, 

Elizaiub'Sitioie.] In Maislaadh. Hi^pry^ o£ 
Lpndon. 

?ag« 13:7. iine.^S- %k^rnmk^. (^f 4iftiM 
kf^e^*] Lord Coke in his pjrc%?^^Q^^ 
jLeport reckiOps. ^4. tei^:Qf; eftftW.apd CMor 
cery% QOiif)^€Jiendl(>g tji^rii^o b>cw'V^ <^ S^^^- 
jjiafHis l,nn j ^11 of whicb> q^fiegt Stjrjpaatsr- 
tnn in Klec^t^drg^et) s^re mpr^ or ld3 dedir. 

i5;a;e4 tft <hfc hv^s ^ ^\k ^^Y.- 

Page 
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Page 240* line 4. The editor of Sir tf* 
Spelmannot quite fo accurate.'] For this inac-* 
curacy, is to be laid to the Editor of the 
GloiTary ; Spelman having carried it no 
further than the letter R. See Bp. Gib* 
fon*s Life of Sir H, Spelman, prefixed to 
his Remains* The pafTage cenfured in the 
Dialogues, is in the Gloflf. tit. Serviens ad 
Legem. 

Page 240. line 9. apprentice.] Appren* 
tice and Barriiler are underftood in ge^^ 
oeral to be the fame, 2 Inft. 214. and 
2 Tr. Atkyns, 174. Mitchel's Cafe. 

A learned writer of thefe times (in his 
Obfervations on the antient Statutes, p/ 
279. notes, 2d edit.) feems rather difgulled 
with the common mechanical fenfe of this 
word ; and thinks the ProfefTion degraded 
by the application of the term to any of its 
members : and from thence labours to ihew 
that our old writers have, in reality, been 
miftaken in their application of it to a li- 
beral profcffiom He conjcfturcs the word 

*' apprentice** 



cc 
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** apprentice " (fo ufed in our books) td 
ha^e been "an erroneous manner of filling 
** Up the coiitraftion , ap-de-la-ley ; which 

meant (as he conceives) appris de la ley; 

and not apprentice de la ley." < It may 
be fo : but does this get rid of his object 
tion ? What is there, in the genuine fenfe 
of the word appi'htice^ (which fignifies ho^ 
thing more than a leafner) more illiberd 
than in the word appris? Are they not 
both formed fromi the fame root ? But the 
word is become illiberal, by its applicatiofi 
to common trade. — To this it may be ob- 
fcrved, that the original fenfe of words 
traced to their etynlolbgy, will deviatte 
greatly in courfe of time in their fubfequcric 
application : and this flux of language is 
full as feritarkable in the names oifciencis 
themfclves, as of profeffions and offices in 
life, which are things of a much more va- 
riable nature* Perhaps hardly one of eithef' 
in its .prdfent application, corrdfponds ex-' 
adlly with its original meaning r the reafoil 
of thaty in many cafes^ is, that the namei 

Yql. IV4 H fcrf 
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for common cartvtnienG^, hat all doilg 
cMttettod the SuMi \mt the thing ba9 not t 
ind therefore in all thefe cafes^ the name it 
Ibrtitfimes fM gredi^ and lbm«ttmes i$$ wmaiK 
IW the thing it deferibet^ Thui^ H^^r^ 
AS If it coinprebmdtd mB kwtmkJIfi^ is too 
gfeat in its etyoiolo^ for an cqpptieation to 
a msit detail of h&A^ Thus Mufiek is a 
serm eonf^prehefifivt enough for rii the li- 
beral arts I and indeed^ however confined 
«t prdent, it is evident froifl tho {Mifiiges 
cited * below^ that uttder tins teim the 
.aocieats inekided Pbetryt Fhitoioph]^. and 
what ill general are called the Belks Lettrti* 
Qi$Mtfy^ on the other handi whieh hos 
the r»ge of the univerft itfelf for its field, 
is too mean a name for the icience in its 
prefetit itate* Thos too in oScdIi the 

* See di« Ptotis of Afitepianei, s fceae«^T. tjrtw 
[Tmnce's Prolqgves to the Heaii«oiidm« t. t^. to the 
Hecyn, v. 15. Snd Qgihtii. lib. i. c. iB. tUis as- 

tii^uts te»^flbus Sim Hhtjm h ta^k m hfimts 
jrfBcireiiitt: Mtiiya Sliili tNfiNI el lAaSf kr. 
aa4 foCii. u tuie^ Qlii^ 

a itrms 
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tmOft tffpHUki and iM^ % origiDitty q| 
tU moft Hbefai import* ud from th^wet 
i|^lkd to learnod Pfofcffloiis» is nom pvt* 
^hafii dcsgraddd by tlie gsnccality of tho s(k 
})lkauon i at od the contrary^ thofe of 80^ 
Jianif Mmfindk Shm^di arc raiM Imqi 
tlMir arigiflal» t^ bting ufkA 10 drtiQtq fiMw 
of the firft rank b Uf€» and ift tbi Piofff^ 
fioii of dii Law4 

Page u%. Km 15. tUiUiykfiiti^ih 
Jbdt\gf upm iMi &4«0 Stf Go* Pi:dW:c 
to 8 iUpoft, aod Diigd. Orighu Juri4« 
.144* 

Page 243. Hoc i6. Xi^^ /i^^ fchohrs of 
Pythagwas.l The five years filence injoin^ 
ed by Pythagoras, is touched on by many 
writers -r- Tapoifiix <ttwniK^ifQi (crojuiai ^ 
T«v Tt ItudaypefC Ti\€(r6fyT(»»' IJENTAETH 
Tap XPONON ^(ncinr crmitp. Suidas in 
voce Pythagoras* J/ /V ^ proverb ; / ?l^/// 
Ai tp0r# >Kl«# tiM tk^e thai k^i been 

Ha troughs 
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brought up iy PytbdgoraSj foY they prdSifei 
ftlenct five years together. So Ludan, in his 
auftion of Philofophers, when Pythagoras 
is put up to fale, makes ,him tell the bid- 
der, that in order to inftruft him, he will 
teach him ro /utsv Tpcarev woyvf^ fxAKpn >^ 
aipoviJi )y nENTE OAaN ETEHN XctKm^ 
fxt\(hVi firft to continue in long unbraken 
ftlence^ and fay nothing for five whole years. 
This anecdote of Pythagoras* filencc has 
likewife given birth to fome lively Greek epi- 
grams. See Broda?us' Collection, foI.~i57. 
The Indian Brachmans, it feems, injoin 
feven years filence to their Noviciates. 
Voltaire Hift. Univerf. Vol. XI. p. 51. 

Page 250. line 8. l!he Roman laws bad 
fcarce any regulations as to Lawyers in the age 
of the Republic J\ What they had afterwards, 
fee Dr. Taylor's Elements of the Civil Law, 
p. 39. and Wood's Inftit. Imperial Law, 
fol. edit. 298. b. 4. cap. i. 

Ibid, line 18. /;i the Athenian flate^ ora-^ 

tors.} Sec Petit Leges Atticse, Tit. 3. 

lib* 
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4ib. 3. fol. 18. [xti efo-eXOefV riva etxeiv /mii'Troti 
rpiaytovra grn yiyovoray &c. Tha^ no one 
4ippear as a public fpeaker^ that has not at- 
4ained the age of thirty. See Petit's Com- 
ment., fol. 259. Perhaps it may be worth 
adding, that in Greece the underftanding 
was fuppofcd to arrive at its maturity at 
the age of thirty, and to begin to decline 
at about nine-and-forty. axfxa^ec cf^g to /msv 
<ra)/xa otto rm rptUKOVTA sroav /txt^^pj rm 
TTivrs nai rptaKovra' ij c^« •4^^;^'' ^^P^ '^^ ^^^^ 
€l^etv TTivrn^ovta. The body continues in full 
^vigour from the age of thirty till five-and- 
thirty j hut tlje intelkSi till within one of 
fifty. Ariftot. Rhet. b. 2. c. 14, 

Dr. Middleton, I remember, oblerves 
that Demofthenes firft began to diftiflguifli 
himfelf in Athens (as TuUy did in Rome) 
at the age of 27 ; which, if it is an excep- 
tion to Ariftotle's obfervation, it is certainly 
no impeachment of the juftnefs of it : be- 
caufe Ariftotle, if he is fuppofed to mean 
that the underftanding in general is in its 
full vigour at thirty, did not mean tp make 

H 3 geijiy? 
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^Mjus ilie ft4ifi4aiid of fcuman natmr. Be* 
fidks, the d4wn of geMos, Uke ikat ^ <mii« 
•try i»C4i)tie^ i$ jwieiy to be diftuiguMlied 
^m itas meriJkm. See Mid* Lift of CtCr 
tfdic 4eo« pt S7* I^ ^^V ^ td4rd, tio«r^ 
^^«r» «kf^ M to Deqfiofthenoi, th«i poiofc is 
omtTOirf reed by MouC Toiifeill, both from 
tkc Mutbority of Deoiofthcecs iiimfelf, ^i 
ffQm the incoofiftency o€ PJucarch^ 00 
wbom Dr. Middktm founds hi« obierv€r 
cion. ToweiUi {>r^. 

Ibid* &ie 19. iBir Ai^ Jblmhm Sttit% 
i^o^ryn^ ^in^i/ki mmelg as fiuh^ Jim 
to have been 'of UhU r^4rd.l In fuppoit 
^ wbtt is b^ie fdyanced) %^^m go- 
in^ far tock to wtk^m ^^hom^ it mtfr 
fee fuftcknt to rdy on tiic tfipuiion cif 0b 
i^mmnt wnter« whioff^ refegrchcB on the :lub- 
}ei£t of bis ,profe^wi» fire in greai: cftcem* 
-■ — -" quar 4kltra Gente po^^mo mi qin 
^' in m? zzo r^oare, la i^mde ^ecik Roffumn 
^' pote^e in cio cofxtmdwrf J ^ « - non i <sreQt 
^* ^© (p«r trabicisrQ 4' ftWri) prf^flb d^ 

♦' (juali 
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^ qudi Tu^io de^ Giurftfcoiirulu fi reftnn- 
^ geva in cote pur trap^ ttnui, e baflft> 
^ e la ior q;>era fi rag^rava foiamisntc nell^ 
^ azioai, ncUe fonxidtf^ e nellc cauzioni^ 
^ Uk guiia, chc i Proftfibri, oome queiti 
^ d»' cranQ ddla piik t^c c Jbftfiii gpAt&» non 
^ vemvaoo deconuci iwl vi^Mraodo hoidc di 
'^ Gmrifcmrfdth mt di fi^mpUi^ Pramma- 
^ tid.^ Giasmoni Iftoria Civile di Napoli^ 
Mm. i lib« I.e. 7* 



Page 251. iine S. Gre^^ fo^ ofLaiws^ if 
ii is in a great meafure tbt eoufequence efFrtt^ 
iom!\ See conclufion of the third Dia^ 
logue. 

» 

Page 252. line 15. PftriPf of tbtfreftj"' 
Jlen.] See Juftice Mitchel's Cafe. Tr. Atk. 
Rep. Vol. u. i7|, 

Jbid. line 20. 4t ^«^ ^fif dfiue,] De 
QratQre. 

H 4 Page 
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Page 253. line 16. The antique mafques 
find revels upon extraordinary occajions,"] The 
writers mentioned in the Dialogue will 
fliew, that no expence or inventipn were 
ipared in thofe exhibitions. The times 
during the reign of Q. Elizabeth, and long 
after, were furprifingly romantic. In the 
late publication of Lord Bacon's Letters, 
by Dr. Birch, the fpeeches penned by the 
then Mr. Bacon, on occ^fion of a device 
exhibited to the Queen in 1595, on the 
anniverfary of her acceflion, are prefcrved ; 
the general defign is not altogether unlike 
the entertainment exhibited to Darius, men- 
tioned in the firft book of Efdras, c. j. 

The laft revel in any of the inns of court 
was in the Inner Temple, hpld in honpur 
of Mr. Talbot, when he took leav e of ttert 
houfe, of which he was a bencher, op hav? 
ing the great feal delivered to him. 

A friend, who was prefent, during the 
whole entertainment, obliged me with the 
following accounts which, with fome cir- 
cumftanccs fupplicd by another gentleman 

then 
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then likcwife prefent, feemed worth adding 
here, by way pf comparifon with thofc in 
former tim.cs ; and as it may probably be 
the lafl: of the kind, 

" On the 2d of Feb. 1733, the Lord 
Chancellor came into the Inner Temple Hall 
about two of the clock, preceded by the ma- 
fter of the revels (Mr. Wollafton) and folr 
lowed by the Matter of the Temple (Dr. 
Sherlock) then Bp. of Pangor, and. by the 
Judges and Serjeants, who had been mem- 
bers of that houfe. There was a very ele- 
gant dinner provided for them and the 
Lord Chancellor's officers; but the Bar- 
rifters and Students of the houfe had no 
pthcr dinner got for them than what is 
iifual on all Grand Days\ but each mcfs 
had a flafk of claret, befides the common 
allowance of port and fack. Fourteen Stu- 
dents waited at the Bench Table, among 
whom was Mr. Talbot, the Lord Chan- 
cellor's cldeft fon : and by their means any 
fort of provifion was eafily obtained from 
.fhc uppcf table hy thqfe at the reft. A 

large 
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liurge gaHtry mu buitc over tkf (eroeii, and 
was Stlkd with ladies, who cacae, for the 
moft part) a conAderabie time before the 
dinner began : and the muiic was placed ia 
die little gallery, at the upper end of the 
koU, and played all dinner tiaie* 

As loon as dinner was evdcd, the play 
began, which was Lwi f9r Lm^ with the 
larc^ of the Devil to P0f. The aftors, who 
performed in them, all cane from the 
Haymarkct in cbaira^ seady drefird ; find, 
cs it was iaidy refoied any gratuity for rfmr 
trouble, looking upon the hopour of diftio^ 
gutlhing tfaemfelves oa this occafion as k£^ 
ficient. 

After the play, the Lord Chanasljk>r, 
Mafter of the temple. Judges, and Beoch^ 
ers» retired into their {Parliament chambers 
and, in about half an hour af^rwards, came 
into the hall again, and a large ring was 
formed round the fine^place (bw no five 
nor embers were on it). Then the maftor 
of the revels, who went firft, txM)k the liord 
Chancellor by the rt^t iiand \ and he, with 

his 
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his left, todc Mr. J« P^, who, jobed to 
the other Judges, ScijeMts, and Benchers 
prefent, dMOtd^ or rather walked, rwnd 
nhut ibi c^dl firt^ according U the oli 
tennmy^ ^bree imes % during which, thef 
Were aided in the figure of the dance 
bf Mr. George Cooke, the prothonourf, 
then upwards of 60 : and all the time of 
the dance, the antient fong^ accompanied 
with B«u(ic, was Hmg by one Toby Afton, 
divfl^d in a bar gown, whofe fisither had 
4)een formerly Mafler of tlie Fka OiBce in 
the King's Bench. 

When this was over, the ladies came 
down from the gallery, went into the Par^^ 
liament chamber, and ftayed about a quar<* 
ter of an hour, while the hall was putting 
in order ; then they went into the hall and 
'danced a few minuets* Country dances be- 
gan about ten, and at twelve a very fine 
Collation was provided for the whole com** 
pany: from which, they returned to dan-» 
cing, which they continued as long as they 
jdeafed \ and the whole day's entertainment 

was 
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^as generally thought to be very genteely 
and liberally, concluded. . The Prince of 
Wales honoured the performance, with his 
coimpany 'part of the time: he. came into 
the mufic gallery incog, about the middle 
of the play, and went away as foon as the 
' farce of walk'mg round the coal fire . wa$ 
pyer/* 

Page 254. line 14. I'he raillery our poets 
have thrown upon the diver/tons now before 
us.\ See Dr. Donne, in his Satires — Prior, 
in his Alnaa — Pope, in his Dunciad — - 
Not to mention the Dance in the Rehearfal ; 
where that abovementioned of round-about 
cur ccalfire is meant to be taken off. 

Page 260. line 2. Longinus* comparifon 
of the Odyjfey to the^ fetting fun.] In his 
ninth chapter, his words are, Oflgv 6v tjj 
Oc/^uc-craa Trapemoiaat rir av y,araJ^uo[jLiyoi ro)f 
Ofxrifcv rXi^ » AIXA THS S^OAPOTHTOS 
HAPAMENEl TO MErEQOS.. Edit. Pearce, 
J)V0. p. 56. . Whether Prior had the latter 

word? 
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words in view, one can not fay; but it is 
difficult to conceive how the fame image 
could be more accurately or forcibly tranf- 
ferred from one language to another. That 
lively and moft agreeable writer was very 
fond of copying from the Grecian fchool, 
but always in fuch a manner, as to ihew the 
mafter where he even meant to imitate •, of 
which this little poem is a beautiful in- 
ftance : the learned will eafily trace in the 
kakifig'glafs of Prior, the poet and his mufe 
(as it may be infcribed) of Mofchus. — " Ca- 
price" is the general fubjeft of both Poems ; 
and many images of the latter are tran- 
fplanted into the former. 
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PAGE 5. The: fcreral feettei» Eluded 
to iti the introdudtioO) are fd well 
known in themfeives to ttioft trarelkrs, Md 
htktt been fo often defcribcd, that rttf iJttte 
need be faid of them here. To the other 
formal accounts of the Lake of Geneva^ may 
be added* the more pidurefque one of 
RoufleaU) in his Nouvelle Heloife, Lettre 
6. and 1 7. part 4th ; who, it may be ob« 
ferved, tho' a citizen of Geneva^ has given 
a much more pleafing idea of the lake, and 
of the fimplicity of the Valefians, than he 
has of the liberality of his own fellow-citizens* 

See 
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flee NduveUd Heloifti part i* tettre ipmd 
ptirt 6. Uftrt 5. 

Tile Bcromean yUi^ ifi the LftgO Mag- 
glcm^ te^fSl^f th$ RbiM hear ScK^Ebau- 
fen, are defcribed .b]r Keyfiet* and oiiier 
Hfffaert. As to tiit JMtmg af the Rjkm^ 
fomething ikiay be faid herei as k i§ Hoc ib 
ettQrtdfiodadefiii^ttMofkiQpeiiKi cooS- 
derably to the right, out Of the great fdad 
from Geneva to Pont-beauvoifin, very near 
Pont Bellegare, are the fenilains of a bridge, 
called Pont de St. LucI, where the Rhone is 
interrupted by pfodiglous f ocks, finks Under- 
ground after forming a pool of ^bove 100 
ftet dipA, Md totally dift^>peaf^ leaving 
Ite ^effid intefHiediate tjiacel^ betweca tbe 
bilge maflSii of rt>ck that bk)ck up the chtt- 
fiel, qliiie dry ;. and afterwards burfts oyt 
again with great rapidity, about a gun-(hoc 
A6% the {KHM mfhera it lofes itielf. The 
diaimeL brybod b terminated qa each fide 
by very high perpendicular rocks s and che 
river, it ia faid, after the melting of the 
fnoWs, riies there above 30 feet. The 

Mok 
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Mole iri Surrey, and the river ArethiiA 
in Sicily (mentioned, Virgil^ lo Eclog. and 
3 JEn,) are fimilar inftances of rivers loHng 
themfelves underground^ and for a fpace inr- 
tcrrupting their courfe. 

The Alps are charafterifed as the nurfe (f 
iverlafting fnows and pillars of thejky^ images 
borrowed from Pindar's defcription of iEtna 
in his firil Pythian« 



-Kfoav 
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The rivers alluded to arc the Rhine, the 
Rhone, and the Tefin, which all rife among 
the Alps } not to mention feveral other rapid 
rivers whofe courfe is more confined- 
Page 7. line 3. hike the travelling of Ho-- 
mer^s deities.} The lines alluded to are 
thefe: 
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^flt d^* cr avai^ii vcos avspor, oa-r* stt* xoXXnv • 

Sis yifanrv£i ^ifxavlct d^uTCTaro irorvia Hgjj. 

II. 15. 

The trembling Queen (th' Almighty order giveinf) 
Svirift from th' Idxan fummit (hot to heaven. 
As fome way-faring man, who wanders o'er 
In thought, a length of lands he trod before. 
Sends forth his adive mind from place to place. 
Joins hill to dale, and meafures fpace with fpace i 
So fwift flew Juno to the bleft abodes. 

P o p E *s Tranflation. 

Page 9. line i6. Some allow us nothing 
hut hips and haws.] See this couched on. 
Sped. No, 60^ 

Page 10. line 15. JddifofiJ] In the Spec* 
*tator. No. 393. 

» • ■ * 

• Ibid, line i8i . Bijhop Berkeley.'] Pope's 
^ Letters^ Vol* viii. p. 279. Letter I. 

Page II. lind 2. That lively mortar ck] 
Char. II. who itiade this obfervation^ See 

• Vol. IV. I ' ' Sir 
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Sir W. Temple on Gatrdeniiig, folia cditJon 
of hb works, p. if i^ 

Page 13. line lo. If you iongim up thai 
m»idble entbuflafm of vifiting places famous 
fbf traditufn.] Tius renthufiafm has be«R 
finely defcribed by Ti»(lyt ia more thap one 
place. See lib. $* de/fioibua, and 4e kgi- 

bU8» Kb. ^. G. 2!* 

Page J 6. line 5, ^e impreMion of the 
^artars^ in 'obtfRifig tbey may Uve in ont 
placed] See Bellas Travels to Pcccrlburgh, 
Vol. i. p^ 33. 4ta ^11. . 

Page 2T. line 5. Parental i^eUion^ 
Sir W. Temple confidcrs parental authority 
in oppoGcion (o ^di^r^d, as the origin of 
Society. On Government, Svo edition^ 
p. 60. 63. Thence he concludes the go-^ 
vernment of a fingterpccfonls the Ttk& na^ 
tural, p. 82. And yet he Galls the o$9feMS^ 
of the P^^/ir . the .B.ottom> qf Foundatioi^s 
of Govcrnnacht^ p. 8Lb go. May it noi, 
be faid 

,■■■■ pergie 
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,Pj|gc 2^. |ipc If. Jf^gKld aptat fD fad.] 
feir W. Xc;njp|els ^rc^t pbjfd^ion to corn- 
pad being the prigin ,o.f Society, feems tp 
Srijfc from this quar^eri " the want of fafts, 
or any adtual epmpafti" Mt. Locke, in 
de4ucing fjrpjn ^pripciptes, the true pripin q£ 
QpKerntjiept, jv^s ajrate this p^j^on jvo^lfj 
'CH:cMr ; .^d has anfwened it frpm tJiLe fj^kpc;? 
f)f Hlftoryi On Gqyerm §. ipo, iqu 

.JP^ige 4jS.:ljoe IP. ' C^^ ^UfH admtfifiratkit 
ff Qovfrwpefit.'] This obfcrvat/on is much 
infifted on ^n the courle qf this Dialogue t 
;|lvithpot a.conilant eye to it^ the Conftitu-^ 
tion of this or of any other country will 
be To far from being a thing fixed in its 
liatjjre, that.it may be every thing in \t% 
turn : jw?d one xpight ^s well miftake the 
.variation of tjhi.e ip^r;ncr*s ucedle for the 
line of dircQ^jon, It was therefore nece0ary 
to fct out wijh^ .a^d all aloj[ig jp regard this 

I % diftindliorw 
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diftindion. See § S. p. 29. § 16. p. gs^ 
§ 1 8. p. 72. § 20. p. 93. § 68. p. 306. 

Ibid, line 17. Every law (as a wife an- 
tient ohfervej) is a kind of compaS^ and a 
fecurity of feme right J] The words of Arif- 
totle, the fubftance of whofc obfervation 
is engrafted in the Dialogue, are — O No/moc 
Suy6i)XD 1^ xaSiXTsp ef n AuHc^pooy Zo^trnc 
tyrunrijf aXXijXoir cPrxajwv' aW *»Jt eifl? voiecv 
ayaOsr xa« c/*Uar»f rj^f •JrdXirar. Arift. Polit* 
edit. Franc. § 19. p. 74. Dr. Taylor, in 
his Elements, has paraphrafed this ad mi* 
Vable paffage of Ariftotle*s ; and illuftrated 
it by fome citations from the Roman La>^. 
Elcm. 154. For a Comment to the latter 
part of Ariftotle's Obfervation, fee Note to 
page 166. 

Page 28. line 16. Perefixe^ and other 
Hiftoriansj tell us Henry the Fourth enter- 
tained a projeil.] See likewife the Memoirs 
of his own minifter. Sully, Vol. iii. 4to. 
382. and before: which projeft, Voltaire, 

with 
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mrith his ufual fcepticifm, denies Henry 
ever entertained any idea of, Eflay fur 
miftoire General, Vol. XIV. p. 381. 

• 

Page 29. line 4. Mr. Locke.] On Go- 
vernment, § 90, : 

Page 35. line 7. The Free Stales of Italy.] 
See this admirably deduced in Machiavel's 
firfl: book of the Hiftory of Florence. The 
fame fubjeft is likewife treated of more ^t 
large in Denina*s Revoluzioni d'ltalia. 

Page '36. line 12. Mr. Pope^ when be 
fays J &c.] Mr. Pope, however, was not 
fingular in this notion ; Sir W. Temple 
had broached it long before him. See Eflay 
on Pop. Difcont. fol. edition of his Works, 
Vol. i. p. 266, 

Page 37. line 14. Mr. Pope him/elf bad 
on another occajion^ exprejfed bimfelf very dif- 
ferently.] See the Letters to Bp. Atter- 
bury, Vol. IX. Letter 4. p. 79. 

I 3 ^^%^ 



fig !^ O f E S Oft 

Pagfe 461 line 5. DdHus ^is ftir In 
his manner ^ftating the pTof^hn ^ttn hn 
afferted'^ &c,] 'the oHgihal ruiis thus—* 

Tpfoov yei^ 'Jtf^KeiJLiiftAV ji^ Tavrooy rm XfyftI 
apcrosy f^VTtti^, cTnfi^rt apKV ^ cXifApj^mi j^ 
li^vapx^j ToKXii r»r8 Tppf;(j€i¥ Ksyt|i -ftr 
<j^ the three given forms^ each fuppofed the 
left of Us kind\ thai is to /^f, the h^ Se- 
ikocracj^ olfgarthy and mtfeircby \ I if(jftft the 
hfi is ly far thi mtft frefer^Nt in itfitf, 
Hcmd, Thalia, lib. 3- f 81. Wit. 6afe. Bur- 
lamqui) who undextakes to difeufs 'thi) quefv 
tion (in his Droit politique) has tranQated 
the whote pd&ge ihto Frcnchv aftd iirferfed 
it into his text, and fays little Mord. V^\. ii, 
p^rt 2. t. 2. 

Page 41. line 5, Gtvemt/fent mH he 
roer fliiSiuating.'] The King of PrdfliaV 
reflexions on this fubjeft are animated and 
ftnt. Mem. Wapd, VoJ. iH. p^ 87 --f ^2, 
4to edition. 

Page 43. line i, 7/ ij eon^artttivey hut of 
kite that France has united 0II its dutcbies to the 
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&&WM.^ In Heti. VlVs umc^ latter end of 
the fifteenth century. See Hainault's Ar 
brege de THiftoife Franc, and 3 Hume, 

Faige 44» line 19. Ev^nd^ nmtb rtfpiH 
to its fi^j^ons^ or iP$ ccfnneiHws with the 
roniinentj was never fa ftriSify an ijknd.] 
The interefl: of England, with refpeft tQ 
continental dominion, in its early hiftoryv 
is finely touched on. Loud Lytt. Vol, Ub 
!>• 9^ Ibid. p. 1 55> Ibid, p^ 54$. 

Page 47. line i. A French crittck.\ 
Abbe du Bos Reflexions Critiques, Vok L 

f* 39- P- 382. 

Page sOf line 9. ^be Englijb conftitutiou 
has been tbefubjeS ofnmch applaufe to many 
foreign writers of the great eft etninense.} For 
inftance, Moniefqnieuj who has a chapter 
upon it in his Efprit des loix, lib. 11. c. 6. 
which does him honouf for his idea of it -r* 
yoUairt:, in his JLetcers on (he Englilh Na- 

I 4 tion^ 
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tioh, Vol. iv, of his Works, chap. 2U 
and chap. 22. And in another work where 
Jie goes fo far as to lay -— II me fcmble 4 
moi, s'il y a un gouvcrnement done on pour- 
roit de nos jours propofcr pour modelle de 
la fageffe, c'eft celui d'Anglcterre. La le 
Parlement eft Tarbitre du peuplc et du roi: 
et le rpi a tout le pouvoir de falre du bien, 
mais il n'en a point pour faire du mal. — This 
fentiment is exadly fimilar to the famous 
one of M. GeurvilU^ mentioned by Sir W. 
Temple^ and which fecms to have ftrucfe: 
K. Car. IL fo much for its propriety. Sec 
Sir W* Temple's Memoirs, fol. edit. p. 384.. 
,To the above teftimonies may be ^deid, 
that of the D. de Rocbefaucatdt^ who .feems 
to have had a much better opinion of the 
;Engli(h Conftitiition than he had of human 
pature itfelf. Sec Supplement a ks pea- 
fees Reflex. 177, 178, &c. &c. BeGdes 
thefe pofitivc direft commendations, it is 
.eafy to meet with many incidental refledl- 
-tions in its favour from foreign hiftorians^ 
-ouite from th^e Sipur dc Comines (Memoir?, 

. ' ^ ill?, 
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lib. 5. c. 19.) down to the King ofPruJ/ia% 
ihe latter of whom fcems to have a toler- 
able idea of the Englifh government, tho* 
but an indifferent one of its adipiniftration. 
See Memoir, de Branden. part 3. p. 124. 
^27, That too has been the idea of another 
foreign writer. See Monf. le Blanc's Letters.. 
Lett. I. &c. &c. But, if the exception itfelf 
required an aofwer, there are not wanting even 
foreign writers to anfwer it: who have viewejl 
thofe little inequalities between theory and 
jjraftice, which muft ever happen in the com- 
plicated machipe of government, as in every 
X)ther, with more candour and difcernment. 
A paflage to this purpofe froni a work lately 
,publi(hed by Mr. de Lolme, will be fuffi- 
,cient for the prefcnt purpofe -^^ Les corps 
iceleftes eux mcmcs font fujets a des altera- 
dons dans leur cours ; ne cherchons done 
point dans les ecabliflTemens des hommes 
une cntier.e rcgularite — en un mot, ceux 
qui, apres avoir examine la nature du Gou- 
vernement de I'Angleterre, en confiderant 
les effets, c'eft a dire, en viendrent a 1^ 
,^ule preuve que dans des chofes de ce genre, 

5 m 
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Oh puifle regarder come (&re, avouerontquH! 
a par deflbs tous les Gouvemements^ qui 
Aous font connus, les trois avantages e&n^ 
tides ; Je froteger k plus JittemenP^ d'exiger 
ks plus ptHts faerifiees^ el Sttft U plus fufcepti* 
fks de perfeBicn. Conftit. de l^AnglcterTe, 
p. 261, 265, 

Ibid, line 17. Have decided in favo^ 0f 
that mixed form,] See Mr. Buriamaqui, in the 
chapter cited above, p. 1 1 8. Can an Enj^iih^ 
man, independent of the bleffings he feels, 
liavc in theory a better rcU(h for his owi 
Government and Conftjtution, than whca 
he finds he a^lually enjoys what the wife zxA 
good rn all ages have wi(hed for, and which 
they piftnred to themfelves more as an idea, 
than what was likely ever to become real i 

Says Plato — ^Mavap;^ ra Tu;^flewa tv yfotftMacrw 
Iff v&ju»r Xtyo/utty, apr^ij ?ra(roi)v* A monarckfj 
-ivbiffe limits are prefcribed by lawsy is the befi 
form rf all. Plato*s Politicus. Which is 
the portrait ef our own. To this notion 
€f Plato, it will not be difiigPeeable, it is 

prefamed. 
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pftftjmed, to add thbfe 6f Tully, Tgcuii% 
and Polybius to the f^me purpofe. 

In TuUy, aniong the fr^gcDents of a wdrk 
Itre have great reafon to regret the lofs of^ 
there is this pafliige : Statuo efle optimaat 
£0hftitutani Rempublicami quas ex trilxla 
generibus illis^ regali, dptitno, tt popdlari«^ 
iCotlfufa modice ; net punfendo irritet ani^ 
mUm imnianem ai: fenlniii nee ohinia pra^* 
termittpndo Iicentt& Gives dctcriores reddac, 
Pe Repub. lib, 2. edit. Olivet, VoL iiu 

p. 527- 
Tacitvs has remarked— ^CunAas qationes 

et urbes populus aut fMrimores, aut Hinguli 

regunt : deleda ex bis et conftituta Reipub- 

Jicas forma laadarl facilius quam evenire, 

vel (i evenit baud diuturna efie poteft. Aq» 

nal. lib. 4. edit. Gronov. p. 290. 

And Polybius to the fame purpofe*-^ 

A^Xov yof <^s apiCDV jfxev nynrsov vroKtr&Mf rinr 
*IL iravrm rm eifi/^iximv FJ^ta^ixarwv o-uves-a^a-av* 
n^fTis yap m fxsp^r ei) "Koy^ fxovov aW* tp^cf^ 
vr&pav €iXi}(pafi«v* Aux«p7» cD^n^avros Trpoyrv 
^ara risrpjf ro)^ JrpoTfov to Aax$«rai/Jicvca)y Ilor 
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>jriDiia. Polyb. Hift. lib. 6. edit. Cafaub. 

P- 452. 

For it is evident^ that is to be deemed the 
b^ft form of government which is conftituted 
from the peculiarities of thofe JsmpU forms 
already enumerated: and of this particular 
we have bad proof not from fpeculation 
in^ely^ but from fali: Lycurgus having firfi 
given a model of this kind in the conjiitution 
ef the iMcedemonian government. 

« 

Page 51. line 20, King governing accord-'- 
ing to fettled law, 1 See the Bill of Rights 
and Aft of Settlement. 

Page 54. line 1 7. Idea of Liberty in yi- 
ciety^ &c.] The marquis Beccaria has ex- 
prefled the fame thing in another manner. 
L'opinione, che ciafchedun cittadino dcve 
avere di poter fare tutto cio, che non e con- 
trario alle leggi, fenza temerne altro incon- 
vcniente che quello che puo nafgere dall* 
azione medeflima, queflo e il dogma polip- 
♦♦ CO5 che dovrebb* cffcre d^ Popoli credato^ 

♦* c da» 



ic 
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" c dai fupremi magiftrati colla incorrotta 
** cuftodia delle leggi predicate, &c. § S. 
^* and afterward?, lo non trovo eccezione al- 
cuna a queft* affioma generale che ogni 
Cittadino devefapere^ quandofta reo o quando 
Jia innocentCy* &c. § i f . 



cc 
cc 



' Page 56. line 13. Each pojfejfed of valu- 
able privileges.] For particulars, it is abun- 
dantly fufficient to refer to the firft Com- 
mentary, p. 159. As to the nature of Pri- 
vilege in general. Lord Clarendon has 
given fome idea. Hift. B. 4. p. 311. Oxf. 
edit, folio. But much more may be learned 
from the Debates in Parliament from the 
Revolution to our own times. 

Ibid, line 17. Judges ajjijlants totheUoufe 
fif Lords^ but are members of the body of the 
Commons^ as they Jiiled themfelvesS\ Viz. In 
the great cafe of Bridgman and Holt, in 
the Houfe of Lords. Shower. Ca. in Pari. 
117- 



Page 
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Page 57. line 19. Jsif ii^ lH^er^ ;ii 
f^opk were formarhf pt^iffed of p^s rathet 
an a8 of ^race in the crpwn^ than a malf<f 
^f rigbi in tbewfetvc^.} Sec Tyrqjrs Jiift. 
.in the beginning ; apd Mr.,Hurne*s, in.in^iyr 
places, particularly (hofe cited bdQw, q0 
notes to p. 59. See, on the contrary^ Lord 
JLytteltpn's Hiftory, particularly VqI. i. p^ 
160. Vol. ii. p. 285, 286. vfhigh pa||a|;f^ 
1 am happy to find, contain precifely ,.th? 
fame idea as what had been before ilcetch^i^ 
in the Dialogue $ but traced out \n hiy 
hiftory, with a flaw pf pencil j^nd rigji- 
oefs of colouring that f:har$d:erires (he ^xt^ 
mailer, and fets comparifon at srdiftan^e. 

Page 59. Ime 4. Though I am aware iit 
laws which lurge^ as a proof of the li^a^^ 
iion (if the monarchy ^ ^re turned agafnfi Us.J 
^This is n\ore fully exa«mincd afterward^ 
f. laS, 2pc. 

Ibid, line 21- Others have argued /nJsjfe 

the want of Returns to Parliament^ to thi 

^aut of Being of the Parliament itfelf] Mr* 

Humc*ii 
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Hume's Canalufion (Vol. i,^. 599. in the 
XicAt) feems inccmfequentUl } beca^fe, if ziL 
othcfr tinjes' a reprefentation in ParliacnctiC 
had beefl cv?r fo geftora^l and rcgufcir, yet, 
during the intervals of Parliament, ' fame 
fuch me^afgres in tbofe times wouU have 
been purfued, as fn4^h as if there aever 
was ^ Pariiamcuc. It might as well be faidy 
ihat lulling the writs for Ship-money vfA% a 
prqof, that there was no right of reprcfen- 
tation in the people % at that time there wz^ 
no aftual rcprefentation. So in the time» 
-he there treats of, no hiftorical prodf is to 
be' had of the reprefentation of the Con>- 
mons then exifting ; biit tiie infer^fioe that 
thefe was then no fuch right ef reprcfoit^^- 
tion in the people, fecms far from* being jttft j 
it is at beft but oniy negative cvideficc^ 
See the Antiquity of the Commons difcuf- 
4ed, by Sir Robert Atkytis. Tra<9:s, p. 25 
to p, 35, and' Lord 'Lyttdton in his'HRftory 
has ddnlied and refuted the notion in feme 
, pf our wrkcrs, (See Mr. Hume's 2d .YoL 
,p.46,and ibid. p. 93O tMt the Earl of 

Leiccftcfs 
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Lciccfter^s ufurpation, about the year 126^^ 
in Hen. IIId*s time, was the origin of the 
Reprcfcntation of the Comnrxons. Lord 
Lytt. Vol. H. p. 277 to p. 27^. 4toedit. and 
his Obfervations on the Stac. 5 Rich. ir. 
p. 281. An ingenious writer feems t6' 
prornife an exprefs work,- to prove a re- 
prefcntation df the Conrrmons before the 
49 Hen 3. See Dr. Stuart's Hiflorical Dif- 
fertation, p. 281. in the note to part 5, 
§2. 

Page S^^ line 10. Separation commencing 
in the reign of Edward the Third.'} Elfynge' 
cites inftances in the 6 Edw. III. and 50 
Ed. III. " After the caufe of funimons was* 
•* ended, the Commons were willed to with- 
draw them/elves to their antient place in the^ 
Chapter-Houfe of the Abbot of Weftmin- 
*' fter, and there to treat and confult among 
*' themfelvesy^ p. 104. edit, of 1 768, from the 
Author's MSS. and afterwards, p. 155. 

Ibid, line 19. Lord Chief Juftice Hole 
has olfer'Ved.] In his Hiftory of thT; Com- 
mon 
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tnon Law, p, 14, 15. — What is (aid (from 
Lord Hale) of drawing up the afls by ad- 
vice of the king's council, may be explained 
by a paflage in Lord Clarendon's Hiftory, 
B. 2. VoK i. p, 205. folio edition, In- 
ftances enough of the petition and anfwer 
may be met with in the Cotton Colledtion 
of Records ; and fome in I«ord Hale's Hif- 
tory of the Pleas of the Crown^ 

Page 64. line 7* Petition and anfixrer.'y 
Complaints were made in iifcer-titlies of the 
abufes that crept into this practice. See 
Gianville's Speech in Rulhworth's ColleA. 
Vol- i. p. 574. 

Page 66. line 7. Somt^ hy the thru efiatet 
nf the realm^ underftand, the NoHUty^ Cdm^- 
Wfonsj and Clergy. J. Among thofe who (ep^-^ 
rate the King from the three Eftates, ane 
Lord Coke, 4 Inftit* if and Harrington's 
Cafcy I Ventris, 325. Bp« StiUingfleet's 
Ecclefiaftical Cafes, VoL IL p* 273, 384. 

Vol. IV, K and 
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and Dawibn's Origin of Laws. Bacon ort 
Governmcnty luul Mr. Sclden in Im ' Tabic 
Talk^ p. 83* 

fbid. line J2. On the other hand^ the hef^ 
fer fart {as I conceive) include the King as^ 
me of thofe ejtates.] In fupport of this fide 
of the queftion, there are many great legaV 
authorities as well as learned writers. Such 
as the Roll. 2 Hen. IV.^ No. 32. in the 
Cotton Records, p^ 407. So the Record 
Mich, 4 Hen. viii.- fol. 3. cited Atkyns'* 
Tradts, p* 36. So Selden's Jan' Anglor* 
94* notes 127* So Finch's Law^ B, 2. c« 
I. p. 8 1. To which may be added^ Bpr 
Warhurton*s Alliance, p. 129* 

Page 67. Kne 21.^ ^ey mujt fi^ofi tkf 
Ckrgyin Parliamml to ie reprefented by thf 
BtfifofsJ]. Befides what is f^d in the Di;^ 
logue in anfwer ta this fuppodtioo, it it 
sefuted in point of .faft, .by the cirpum> 
ftaaceof tiie inferior ckrgy thenifelvcs having 

3 bcen^ 
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been fummoned, znd having adoall/ fat in 
P^rriamenc, either in perfon or by teptttoxts^ 
tbn, in the early reigns after the conqoeft. 
See 2 Hift. Hen. 11. p. 284, 285. and ice 
Elfynge, p. 25. &c. new edit. 

Page 6g^ line 13% ^e Commons charac^ 
ierifsd by the various ohjeSs vf reprefenta^ 
iion.] They are fo charafterifed, for in- 
ftance^ by the Stat, de Tallagio non conce- 
dendo, 34 Ed. I. Stat 4. cap, i. Prelatesj^ 
Earls^ Barons> Knights, Citizens, and Bur* 
geflcs* 

Page 70. line i u Their not being tried 
iy Parliament as Temporal Lords*] So is j 
inft.. p. go. § 17. Selden Judic of Parlia* 
ment) p. 4, 5. The cafes of Bp. Fiiher 
and Archbifhop Cranmer, are both inftances 
of this kind^ See the or^in of th^ GiU 
berths HUt Excheq. p. 40* 
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Ibid, line 17. Decline voting in capkaf 
eafesfrom principles of the Canon Law."] See 3 
Lord Lytt. Hift. Hen. a. p. 318 ta j.32. 
Edit 4to. 

Ibid, line laft. fTben their rights were fi 
wickedly attacked^ and their removal from the 
Houfe of Lerds^ &c. J This attempt» every 
one that wiAes well to the G)n{titution, and 
in tliac to the Religion of His country,, will 
be inclined to hope will never be made a 
fecond vox r not but what it has its well* 
wriliers even in thefe times. Mr. Hume;, in 
his idea of a perfeft commonwealth (Efiaysr^ 
Vol. iv.) in order to make the Britijb Go^ 
vemment the moft perfect model ora limited 
monarchy, fbggefts, as one alteration, that 
•• the Bijhops and Scotch Peers curht to Sc 
•* removed i whofe behaviour in former Par- 
*^ liaments deftroyed entirely the authority 
•^ of that Houfe.** p. 267. 3d edir. After 
which, he adds, ^^ that the Peers Ihould be 
*^ elective, and no Commoner (hould be al- 
* lowed to refufe a fcat.ofFered him.** Ibid* 

Pagr 
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Page 71. line laft. Suppofe a Bill in the 
upper Houfsy which the Bifiops were unani-- 
wous againft^ and the temporal Lords were 
US firong for it^ I apprehend it muft pafs.} 
Vfhzty at the time of writing the Dial(^u^» 
was advanced on mere fu^x>fition and fpe- 
culative reafoning, Lord Coke, it feems» 
has indifpuubly ellabliihed in point of h€t 
and legal authority^ 2 Inft. 585, &c &c 

Page 72. line 7. Whether the infertion of 
the confent of the fpiritual Lords^ Jbould he 
continued infuch cafe.] Whatevser be the in- 
fertion, k is in its nature conclufive. Bro. 
Abrid. Tit* Parliament, pL 107, But to 
ibew in fome meafure, what forms have 
been ufed in the cafes alluded to in the Dia- 
logue, an inftance or two may be given from 
one of the moft interefting periods in the 
EnglilK hiftory, the eftabliflimenc of the 
Reformation. 

In the Bill for the Supremacy, t Eliz. 
cap* I. the Lords Spiritual are mentioned 
with the Lords Temporal in the petitio- 

K 3 nary 
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oiuy part of tbe preamble : and yec it is 
pofitivdy ikid, in the hiftory of diat timet 
thxt all the Bifliops prefent oppofed it« Sm 
Camden's Annal. Edit. Hearne, p, 35* 
And in the enading part of that very Law^ 
§ a. it runs, the Mutbority ofibe fnfmt pjifr 
li4mcntj without mentioning particulars. 

So in tbe Statute of Umfomity^ i BUz* 
cap. 2. f a. it runs in general terms» ^bc ^mr 
tbmty of this prefent Parliament : but in 
{ 3« the ftyle is more particular % ^^ Be it 
f* miaAed by the Queen's Highnds, with 
•* tbe agent ef tbe Lords and CommnSj^ with* 
0Ut dtAtoguifliing the fpiritual from tbe 
temporal Xi>rds. The hiftory of that a& 
may be feen in Bp. Burnet's account of the 
ilefbrmation^ where it appears that firven 
Bfihops, and the Abbot 6f Weftminftcr, dil^ 
lented from the bill. Five of them had 
before afliflred on the Catholic fide, at the 
conference about religion, held, by the 
Queen's order, in Weftminfter-Abbcy. The 
B{(Hops, during tha? whole feflion of P^r-. 

Hament, 
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lUment, were aH Catholic According t# 
Camden there wens bat fourteen Bi(hop« 
then living. Whether the reft were prefent 
in the Houfe when this s£t palfed, does not 
pofitively appear; but the contrary feems 
i-ather more probable, as the otheraabfented 
on paffing the A(fl of Supremacy above 
mentioned; and all in general were diC> 
gufted at the conference being held with 
fuch precipitation, without their having an 
opportunity of confulting the Pope^ See 
Burn. Hift. Reform. VoL iL p. ^94. tind 
Camden's Annal. 35, 37. 

Page 73. line 15. The argument €f a com^ 
Jiierable writer turns on the admiffion^ &g.] 
Alluding to Bp. Stillingfleet's Controverfy 
with Lord Holies. Eccief. Cafes, Vol. IL 

J73» 384- 

i r 

Page 77. line 12. Borrougbs reprefented if 
gfigbiours.] This circumftance did npt fir 

K 4 ^ cane 
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cipe the (age Montcfquieu in his reafoiH 
ijig on the Englilh Conftitution. ^^ L*on 
^ connoic beaucoup mieux les befoins de 
<* fa villc, que ceux des autres villes ; ec 
*^ on juge mieux de la capacice de fes^ 
^^ voilinsy que de celle de fes autres 
^ compatriotes. II ne faut done pas que 
^ les membres du corps legiflatif foient 
^ tiris en general du corps de la NacioQ ; 
f'. mais il convient que, dans chaque lieu 
^^ principal, les habitans fe choififlent un 
** rcprcfcntant.*' L'Efprit des Loi?, 1. 1 1, 
C. 6. 

Page 78. line 12, The writs of tU&iqn.^ 
This appears throughout the Brevia Parli2i'« 
mentaria from the fir(t writ remaining, viz. 
49 {icH' 111^ See % Prynn, ^9, 32. and 
feveral A£ls of Parliament have been, at 
times, made to oblige the members for 
cities and boroughs to be ^^ refiants, abid- 
ing, and free," of the faid city or borough. 
As I Hen, V, c, !• and %% Hen, VI, e, 
^^ 
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Page 8o. line 2. Oneinjiance alluded Uij 
Mr. Lfickt.l On Government, § 157, 

Page 8 1, line 13. RipigUare il StatoJ] 
Mach. Diicor. Sopra Livio, 1. 3. dif. i« 
See this recommended by Sir W. Tem- 
ple, Vol. i. 258. fol. edit. Effay on Po- 
pular Difcontents; and by Lord Boiling* 
broke, in his Patriot King, p. 136. 8vo 
edit, and in his Letters on Hiftory, p. 289, 
Letter II. oftavo edition. 

Page 82. line 9. The prefcriptive right 
to fend members would continue.] See Ho- 
bart's Rep. 15. and 2 Lord Rayni. 951. 
in the cafe of Alhby and White. And 
Sth Jan. 1693. a Bill was brought in to 
disfranchife ths Borough of Stockbridge: 
but was thrown out, April 19, 1699. Sec 
the Journals. 

Ibid, line 16. ProjeS of CromwelTs time,} 
See Harris's Life of Oliver Cromwell, and 
other Hiftorics. This new-modelling too 

(as it might have been imagined) was a ne- 

ceflary 
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cfcfliiy ingredient in Mr. Hume's idea of a 
perfcft Commonwealth* Eflays, Voh iv. 

Pftgc S3, line. laft. Boroughs bave fitiiimud 
fg;ainfij and abolijbed their own right of Re* 
pre/eniation.] See Willis's Notitia Parlia^ 
mentaria« 

Page 87. line 21. Or his being accountaik 
to bis conjlituents for bis conduSl.] Which 
follows from the doflrine in the 4th Inft. 
14. becaufe the particular Reprefentation 
is fwallpwed up in the general. But this 
wpuld be repugnant, if any particular 
member was liable to have his conduS; 
conftitutionally reviewed and cen(ure4 by 
the particular conilituent. 

Page 94. line 17. I eUd^ howeveryjiatf 
that ohjeSion.] Above, p. 75,. 

, Page 95. line 13. Laws of this and other 
.well'foUcied Jiatesj have fccured a landed, 
qualification,] For one in particular, fee 

. Pliiii 
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Plinu £pift. lib. 6. epifl;« 19. Hts expreffioa 
11 ftroog *— EoTdeiD patrimonii terdam par* 
tern coflferrc juifit in ca qua: iolo concine* 
rcntw: deforme arbitratus^ ut ccat» bono* 
real pedturos, vrbem Italiatnque non pro 
patria, fed pro boTpuio am itabulQ qu^fi 
pcregfinantes habere^ 

Page 96. line 7. // was admitted.} SciU 
P- 57- 

Pj^e 97. line 10. The prefervsfUn {f th 
ConJHtuiiin depends m the free aSUn of Ut 
feveriU part^.] Of this, King Charley L 
h^ given in detail a v^^ good idea, com* 
mended and copied by Sir B. Whitloclc^ 
in fail ObfcrvationSt Vol, ii. p. 308, 

Page 99. line 3, From $he time of tbf 
Seventh Henry. \ This is the epocba fixed 
hy Lord BoUngbroke, in his Letters oa 
Hiftory» p. lyy, $lvQ ^dit. Sixth ixttcr, fe- 
copd part. 



#4 
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Page loo* line 5. Hen. VII. ewfented U 
fimi Imws modi to promote the freer difpofal 
of Eftatis TaiL} Our bcft writers generally 
fupipofe that was the real drift of the fa* 
mous Sutute of Fines, pafled the fourth year 
of his reign. A modem writer, in combat- 
ing the Prefident Montefquieu's commenda- 
tion of private Feudal Jurifdi(^ions, makes 
m comparative obfervation alluding to this 
ftep taken by king Hen. VIL *' Le private 
*^ Giuriidizioni Feudali che tanto II noftro 
*^ autore raccommanda a i Principi, furoi^o 
^ le mine, contro le quail ci voile tutta la 
^ prudenza del Cardinale di Richelieu per 
*^ liberame quella monarchia, donde riceve* 
^ rono quei Sovrani per fecoli interi tanti 
«* difturbi. Ne il Regno d' Inghilterra fi 
** farebbe mat condotto a quella tanta felicita 
^ a cui lo vegghiamo pervenuto, fe Arriga 
«* iettimo non avefle tagliato la tefta a quefto 
•* orribile moftro. E moftro orribiliffimo ve- 
«* ramente fono dentro V ambito di una mo- 
*^ narchiale particolari Giurifdizioni : Jmpe- 
^ rio in Imperio ; che vale a dire che i fud* 
2 " diti 
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^* diti foffronb il Carico di un doppio inv* 
pcrio. Piccolo Principe maffitno Tirana 
no." Martinclii Lcttcrc Critichc, LctCi 
iSma. The fame bad policy which this 
writer remarks of Feudal Jurifdidtions, one 
of our greateil lawyers feems to have im^ 
puted to our other private fubordinacc ju« 
rifdi&ions, commonly called *^ Liberties 
with retorna brevium:" all of which he 
wifhed to abolilh, as being ^^ nothing but 
*• a foundation of Brocage and mifchief ; 
*^ a feather in his cap that has them, but a 
•' thorn in the foot of every one that has to 
*' do with them." Lord Hale's argument 
in Sir Rob. Sawyer's Cafe, i Ventris, 41 2« 

Page 102. line i. From the dijpojition of 
the Prince.'] See the Conference between 
King Charles the Second, ;md Sir William 
Temple, in his Memoirs, p* 32. 8vo edic 

Page X03. line 13. Lord Burleigh's max- 
imJ] See Edmund Bacon on Government. 
And the great Montefquieu feems to have 
pltdifted the fame end in other words. 

« Pcrira 
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^ Perira loriqoe la putflance IrgtOative Crri 
«» plus corrumpue che la puiflance rxeca* 
•* trice.** A pofidon, which^ whatever 
weight it maj hare in itfelf, feems by no 
means to haw been anfwered by Mr. De 
IjoimCy c. 23. of his Efiay. It is one thing 
CO mainuin that England will not perifh 
from the fame caufes that made an end 
of Rome^ Carthage, and Lacedasmon ; be« 
caufe there is no analogy between our own 
and thofe Sutes, in their forms of Go- 
▼emment: but it is quite another thing 
CO apply Moncefquieu's companion. He 
barely fays» thofe free Governments have 
pcriihed, others will : which is only faying 
(and it feems is all he meant to fay) that 
States ate not immortaL He then adds> 
•^ England will fee that day, when the 
•* legtflative power is more corrupt than 
*' the eicccutive :" which is deducii^ its dif- 
folution from caufes peculiar to itfelf, and 
arifing from its owA ftrufture. 

Page |64« line I. Occa/tmMi imfi^e if 
Fmys*] This was an artklG of impeach^ 

ment 
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ment againft Lord Oxford See Article 
16.* State Trials, Vol. vi. p. 115. And 
fee to this point, Sir W. Temp. Vol. i, p. 
268. foL edit. Effay on Popular Difcori*' 
tents. 

Page 105. line 18. Incumbering the Reve^ 
iiue^l See Banker's cafe, 5 Mod. and Lord 
Ch. J. Holt's argument in particular. 

Page 109. line 5. Fort ef cue and Lord 
Hale.} Fortefc. 36^ b. Hale's Hift'. Com. 
Law, 1. It is Ariftotle's diftinftion of 
laws, I Rhet. c. 3. Kara ra ypaixfxara and 
Kara ra dOvj. and is adopted by the e^i- 
peror. See Juftin. Inftit. lib. i, tit. 2. §3. A 
Greek commentator upon Sophocles has 
exadly the Englilh idea in thk divifton; 
O voixos fijiv auvr^ieta iyypa^n n owrfieia d^t 
afpa^os 9VIX07. Alow is a rvritten cuftom^ 
BMd euftom is an unwritten law. See that 
very fine paffage in the Antigone of So- 
phocles, V. 459.— Not that the being writ* 
ten cortftitutes the peculiar cflfence of the 
former^ or is a property incommunicable 
to tbe Utter (as is explained afterwards» p. 

110.) 
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1 lo.) but in England^ the authority of the 
former is deduced from writing neceflarily 
fubfifting; in the latter, from invariable 
ulage, whether evidenced by writings or 
m6re tradition. 

Ibid. line 20. By Common LaWy we mean 
ihofe general Cufioms.] See Preface to Sir 
J. Davis's Reports, foL 3, 4* 

Page III. line 4. Or the date of the 
writing correfponds with the other part of the 
definition.'] See Hale's Hift. Com. Law, 

Ibid, line i5. Original form.} Hale's H4 
C. L. p. 23* 

Ibid, line 1 7. ^he general matter of the 
Common Law.} See Hale's H. C. L. pi 
25- 
Page ti2. line 7* Chriftiamty^ as well 
as the Law of Nature^ is part of the Common 

Law.} 
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Law.] This is laid down fully in the Cafe 
of the King and Curl^ i Sti*a. 789, and re- 
cognized in a late Cife of the King and 
Annett, M. 3 G. III. a fmall memoran- 
durh of which is in Dr. Burn*s Ecclcfiaftical 
Law, Title " Profanetiefs ;" it is not re- 
ported in Sir James Burrow's account of that 
period. 

Ibid, lirie 13. Court of King's Bench. ftiUd 
the Cujios Morum of the Kingdom.] In the 
Cafe above cited, 2 Strange, and K. and 
Annett. 

Page 115. line 12. As in the payment of 
a Port-duty.] Alluding to a Cafe deter- 
mined in B. R. Trin. 3 Geo. III. Mayor 
of Yarmouth and Eaton, 3 Burrows, 1402- 

Page 116. line 19* PFbere By^-LaivS an 
without Cuftom^ they mufi be reafonable and for 
the benefit of the Corporation] See Lord 
Raym. cited m the next note. 

Vol. IV* L Page 
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Page 117. line i J. ^bi equality of Ga^d- 
kind diftrihuthn before the Conqueft^ was the 
Mfy mode ofdefcent.] See the Cafe of Cle* 
ments and Scudamore^ i Will. 63. S. C. 
1 Lord Raym* 1024^ 

Page 119. line il. Tie Poets fpedk of thi 
Common Laiv of Greece.] See a fragment of 
Euripides cited, Pref. to 2 Coke« 

Ibid. line laft. PUnifkiment of one ffectes of 
petit treafon.'] See Casfar, lib. 6. § 19. 

Page 120; line 9. He has given us the 
outlined df Excommunicationj to enforce au 
EcclefiaJtiCMl Jurifdiaion.1 See Ca^ar, lib. 

Ibid, line 13. the duty of private pef- 
fons to apprehend criminals^ and carry thene 
hefore a magifirate*\ He confines it to 
matters affe^ing the ftate, lib. €^ $ 20^ 
As to the duty of private perfods to ap-^ 
^prefaend any one Who Gortimits a felony 

in 
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in their ppefence, fee 2 Hawk. P. C. 74. 
§ I. and the Auth<Mities cited in his Mar- 

gin. 

• 

Page 121. line 2. His declaration that 
Gaul copied its discipline from Britain/} See 
Ca^f. lib. 6. § 13. 

Page 122. line 13. Explaining the origin 
cf Society J as founded on compaif.} See above, 
§ 6. and § 7. 

Page 1244 line 4. ^ alt of Parliament 
is conftdered by Lord Hale as a kind of tri* 
fartite indenture.} Hift. €• L. p. 2. 

Page 128. line 10. H^e often meet mtb 
^be very wordsy Rex Statuit.'] See, for inftance, 
Sut. de Winton, 13 Ed, I. <aod the Prince'^ 
Cafe, in 8 Co, 

'Page 129. line 15, The Lm'ws flyled the 
Laws of tbeJReahn.] This -has been the con- 
ftant language of the King's Coronation oath. 

L 2 See 
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See Stat. I4 Will. Mary^ c. 6. preamble, 
&c. and many other A&s of Parliament. 



Page 130. line 12. Mon^ Bill^ &c.] 
"See, in particular, 8 & 9 Geo. 3. c. i8. 

Page 131. line 7. Manf modern aSs {and 
mH private a3s) have the very language of a 
peiitioH.'] See, for inftance, Stat. 13 & 14 
Car. II. c. 12. 

P^gc 133* l^ne 13. Sometimes^ as it has 
ieen lO&ell obferved.] See Mr. Ruflfhcad's 
Preface to his edition of the Statutes,, 
page 7. 4to. 

« 

Page 1 34. line 4. Sometimes the legifiativi 
njfent is defcribed by the general wordy the Au^ 
thority of Parliament. 'I See 4. Inft. 2^ 

Ibid, line 10. An omiffion in a Recital^ 
Lord Cokefays^ is fatal. 8 Rep, 20. 

Ibid. 
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Ibid, line 14. Parliament itfelf differently 
defer ibed in different ages."] See 4 Inft, 2. 
Preface to 9 Rep. and QlanvUle, lib. i^. 
cap. 32, 

Page 135. line 20. Magna Chart a paffei 
in a meadow.'] See its Hiftory in Mr. J, 
Black(lone*s Introduftion, and Lord Lyt-" 
tclton's Hift. Hen. IL Vol. ii. p. 174. 

Page 137. line 4. Till t be reign ofHen^ 
yiL] See 4 Inft. 26. and 3 Inft. 41. 

Ibid, line 20. An a£i in force before pro^ 
(lamation.] 4 Inft, z6» 

Page 138. line 3. Lord Holt admits.'] In 
the Cafe of the City of London and Vana^ 
ere, 1 Lord Raym. 501. 

Page 139. line 4. The obfervation that 
all Statutes refer to the firjt day of the Sef- 
fion.] See 4 Inft. 2/s. 

L\ Ibide 
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Ibid, line 12. Can it mean that a Law 
Jhould be in force the firft day of the fef" 
fion^ &c.] Yet Ibmc time fincc the writing 
this Dialogue, this cxpofition of the rule 
has been given in a very ftrong cafe, which 
being a determination of the greateft au* 
thority, and in point againft the doubt 
ftarred in the Dialogue, can not with de- 
cency be unnoticed here. In the 7th of the. 
prefent King, an a6t pafled granting a duty 
of 6d. per pound on the exportation of all 
Rice, which had been imported from Ame-^ 
rica duty-free, by virtue of an aft made that 
fcflion. The a£k granting the duty on cx^ 
portation pafTed into a Law, by obtaining 
the royal aflcnt the 17th June that year; 
fomc time before this aft pafled, a merchant 
exported a confiderable quantity of rice, 
without any duty paid or demanded : on an 
information in the Exchequer for the duty, 
the court decreed againft the defendant, and 
on appeal, the Houfe of Lords on a queftion 
put to the judges about the time of the adl's 
commencing, and their anfwer, that by le- 

gal 
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gal relation it commenced^ from the firft 
day of the feflion, the decree below was 
affirmed. Pantcr et al' v. Attor. General, 
Dom* Proc. 25 May, 1772. Nothing can 
be a larger expofition of the rule in the 
books than this cafe, as the Law w,as not 
actually in being, at the time of the a^ 
done, which was to be determined by that 
Liaw« 

Page 140. line laft* jfnd much later in- 
Jiances*] See thefe Authorities, 2 Mod. 240. 
Raym. 191. Styles, 185. 5 ModL 318. 
I Stra. 446. 

Page 144. line 3* fFhicb Tulfy fo freely 
(en/ures.] lo his Oration pro Domo. 

Ibid, line 20. ^be Settle is no part of an 
JUJ] See the Cafe of Literary Property, 
publifhed in 4to, 1772, and other more an- 
cient authorities. 

L 4 Page 
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Page 145. line 4. In conjiruffion^ the 
farts of an ail may explain each ether.} Ac- 
cordingly this affords a great rule of con- 
ftruflion, 3 Co« ^9. b, 

Ibid, line 8, TJbe preamble^ we are told 
hy Lord Coke^ is a key to open the meanin^^'] 
4 Inft. 330. and 2 Vcrn. 58. 

Ibid, line 22. l^ter autioritifs."] i Peer 
"^Vill. 320, 

Page 146. line 10. So Tully has it.'] In 
his book de Legibus, lib. 2. c. 6. Plato, in 
his 4th Book de Legibus, makes his Athe- 
nian obferve, that every law ought to have 
fome preamble or introduftion, (Tpoot/xwv)* 
Edit. Scrran, Vol. ii. p. 723. 

Ibid, line 21. Jn ail of Edw. VI.] Viz. 
I Ed. VI. c. 12. and the other allucjcd to, 
34 Hen. VIII. c, 8, 

Pag? 
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' Page 147. line 12. Provifo or favings^ 
Sometitncs rcafoning is drawn from the 
favings of an aft, as 3 Co. 87. a. 

• Ibid, line laft. In a deed^ form has 
been the growth of time J] See i Inft. 6. a* 
and Madox's Formulare Anglican, p. 5^ 
p. 30, 

Page 149. line 14. No AEl of Parlia- 
ment^ I mean the original Roll^ has any flops 
or paragraphs.'] Sec i Shower, 210, and 
I Will, 3 1 6. The ufe of punftuation and 
paragraphs, has been lately confidered by 
Sir James Burrow^ in an Eflay on that 
fubjeft, 

Page 151, line 1 2 . Private alls not inroU 
Ud in Chancery. '\ Hob, 109. 

Page 152. line 12, Variety of cafes in 
our ipoks.] See Holland's Cafe, 4 Rep. 75. 
and many others more modern. 

I Ibid. 
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Ibid, line 1 8. The Statute of King James.'] 
SciL 3 Jac. c. 5. Sec Hobart, 227, 

Page 153. line 7. Claufe in an all about 
Mr. Hogarth's prints.'] SciL ad 7 Geo. III. 
c. 38. much about the time of writing this 
Dialogue. 

■ 

Ibid, line 1 6. The dijUnElion introduced in 
the reign of Richard the fhird^] Sec Pref. 
to Mr. Cay's edition of the Sta^tutcs, and 
the Authority there cited. 

. Page 155. line 21, and the following*. 

Trialfy BattaiL] See Obicrvations on 
Ant. Stat. 2d edit, p, 183. 267. ^nd the 
cafe in Dyer's Reports. 

Villenage,'] Obferv. on Ant. Stat. 246. 

PFager of Law. ^ Sec Slade*s Cafe, 4 Co. 
and remarks oh it in Ch. Juftice ,Vaughan*s 
Reports. 

Attaints.^ Sec afterwards, Dialogue, p. 
^203. 

Past 
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Page 156. line laft. Many of the old 
Statutes are no other than declarations of the 
Common Law.] So is 2 Inft. Show, 
Ca. in Pari. 64. and i Lord Raymond, 
397. and the Prince's Cafe in the 8th Re- 
port. 

Page 157. line 6. J Statute that is affir- 
mative pnlyy does ttct take away Common 
LaWi &c.] This great principle, that the 
fandion of an adt is accumulative only, and 
not exclufive, where the remedy in the 
cafe fuppofed exifted at Common Law, hasi 
been lately recognized in the cafe of the 
King and Robiflfon, where an indiftment 
for difobeying the Seffions was held good^ 
though a particular penalty in that cafe was 
given by the aft 2 Bur. 799. and in the cafe 
of the king againft Pitt and Mead, where 
an information at Common Law for bribery 
at an elcftion was held good, notwithftand- 
ing an aftion, with a fpecific penalty, was 
given by Statute, 3 Burrows, 1339. and 

fince 
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lincc in the cafe of literary property, pu-. 
bliflicd feparatcly, 1772. 4ta p. 25, 58. 

Ibid, line 16. But affirmative words.'] 
See Hobart^ 298, 3how. Rep. 520. and 
Plowd. 2o6« 

Pag^ I58. line i. Lord Coke ajferts.l 
Preface to his 2d» 3d, and 5th Reports* 

Ibid, line 2« Lord Biuon.'] Law Tracts, 
p. 8. 

P^gc 159- line I. The fame Author.'] 
Lord Coke's Pref. to 3 Rep. 

Ibid, line 17. The Common Law the hajis 
of ConJlruSion.'] So 2 Inft, 208. Saund. 240. 
I Will. 252. and Heydon's Cafe, 3 Co, 7. 
b. and Ibid. ^8, Ibid, 85. b. 5 Co, 112. b. 
6 Co. 34. a. 

Ibid. 
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Ibid, line 20; Common Lo*tv fubjijls where 
it is not eKprefiy or virtually repeated.^ An4 
is therefore to be preferred when they cocv- 
jcun 4 Co. 71. 

Page i6o, line 3. Statutes in pari Mate- 
ria to be taken together in conftru£lionS\ 
I Ventris, 246. and later Authorities in 
Burrow's Reports. 

Page 161. line 5. In many of ovr Boots, 
jand no where better than in Plowden.] Plow- 
jden, 465. and fee Co. Litt. 24. b. Read* 
ing on Stat. Ufes in Bacon's Law TraAs, 
334. 

Page 161. line 18. Saying a good deal 
hereafter, 2 See p. 174, &c. 

Page 162. line 6, Hiftory and manners of 
the times."] In which view, the Obfervations 
pn antient Statutes, often cited already in 
the courfe of thefe notes, will always lay the 

curious reader under great obligations. 

Page 



«^ NOTES O-N 

Page 163. line 5. Athenian Law fUkiJh- 
ed idlemfs.'] See Petit Leges Attics^ and 
Meurlius« 

Ibid« line 1 2. Athenian and Roman JLawpu* 
nijhed ingratitude.'] For the Athenian, fee 
Petit, fol. 51. tit* 8* But it appears from 
the inftances put by Socrates, that the Athe- 
nian Law punifhed only the higher inftances 
of ingratitude^ fuch as that to parents. 
Xenoph..[Memorab. Socr. L 2. § 13* Edit* 
Oxon. 

The Homan Law punifhed it in various 
inftances *, as in the revocation of gifts for 
ingratitude. See Authorities in Wood's 
Imper. Inftitute, 172. In recalling a Freed* 
man into bondage, for ingratitude fubfe^ 
quent to his nianumifllon. Ibid« 112. and 
other inftances. 

Ibid, line 14. Spartan in Plutarch.'] In 
the Life of Lycurgus. 

Page 164. line 7. Formerly there tvire 

refiramtsofexcefsin'OfpareU &c^il See va- 

7 rioua 



DIALOGUE ill 159 

fious inftanccs, mentioned 3 Inft. 200^ 

201. 

Page 1 6g. linie 4. Gene^n at prefenL] Of 
%hich Mr. Keatc has given a very entertain-^ 
ing fummarjr. 

fbid. line 17. Formerfy fiattery and lying 
ivere punijhaile.'] Sec 3 Inft* 207. 

Ibid, linear. fFien retigtcH co-operates 

^itb LaHv.'] That thefe is in -the nature of 

ihings, an alliance between religion and 

gcvemmtnt in general* for the reciprocal 

and common benefit of bothj has been 

flicwed by fevcral writers \ ho where with 

-a more elegant and maftcrly precifion than 

in the Tfeatife called the Alliance between 

*Church and State* That great and impoN 

tant' point is here however only meant to 

be touched on, as it arifcs out of the pre- 

lent fubjeft the Conftitution of England; 

and defers to what has been occafionally 

intcri^crfed in the Dialogues^ And, i. 

The 
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The Law of this country protcdls the Reli- 
gion of it, by fo far exprefly making 
Chriftianicy part of its fyftem, as to puni(h 
open violations of it* (See p. io8.) — And 
at the fame time when it eftablifhes a free 
toleration^ as to many points of ceremony, by 
requiring a ftridt profefllon of its doArines 
as a neceflary tefi or qualification for admif- 
fion into the civil offices of the ftate. (See 
p. 311.} And to this may be added, by 
giving no credit injudicial tranfaftions to 
any aflertion not verified by that folemn ad 
of Religion called an Oath; (Dial. 2. p. 
1 80.) and therefore puniQiing the breach of 
oaths with fuch an exemplary feverity, as 
may in that initance protect and preferve 
Religion itfelf. 2. If it be alked. In what 
manner Religion is fubfervient to Govern- 
ment ? The anfwer may be in one word, by 
alone furniihing the true vital principle 
of obedience to laws themfelves; without 
which, their reftraints, with all their penaU 
ties, are mere cobwebs. It may not be 
linifs to add one refledlion more on this 

fubjeft. 
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ful^eft^ that the alliance above-mentioned 
fubfifts between Religion and Government 
^* only to a certain degree;** that is, as 
they are fubfervient to one common iritereft : 
but whoever would argue from thcnce,^ that 
they had not each their own particular end 
in view, independent of each othef^ would 
on one lide mod clearly abolifh that Reli-^ 
;ion9 which, from its geiieral principles, 
fnds to preferve both. A fage of Greece ' 
liad long ago detefrbined, *^ that it was not 
in the power iff taws id make men good 

* See AiMotlc's obiervii. in note b pt i;. |o^ 
crates had Ihewed before him, that without juffiice» id 
the largeft iexiie, a maii could not be perfedly obedi- 
ent to Liw ; or tkat obedience to natural of divincf 
Law wad nectflaty to iA exa£l conformity to Itoinaii 
Laws. Xen; Memor. L 4. €.4. % 18; to which may 
jbe added the following pafTage from Seneca, to fhew 
in his opinion how imperfe&ly I^awf regulate moral 
condu£l. <' Quam angufta innoceniia eft> ad le^eiti bo^ 
'^ numeflfe? qaantolatiiiso&cioxtimpa(et,^ua]fi Juris 
^< regula ? Quam muka J^rietis, htimanitas» liberalitas^ 
^' jufUtia, fides exigunt,' quae oninia exita publicat ttf^ 
#« bulsis fimt ? De Ira. Ub. a. c. 27. 

\fihi IV. M i^nl 
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and juJtP It IS not, indeed, tfic intcntioil 
dr end of Government, or of Laws which 
arc midc for the fecurity of Government, 
to do fo. For the end of Gbvernmcht; m 
general, is the ha^piiie^ of man, cohfidered: 
only as a member of Tociefy : but the end 
is Religion, one may venture to fay, is the 
happinefs of man throughout his whbfi^ da- 
ration; 

The coriclufion then frbnfi What fife Seen 
feid, is this — that Government 'protects the 
fxercife of kelig!6n, and ^uirds it fronr 
open infults : that Religion, on the coin- 
tra'ry, more ttiatcfially fervcs fcfcfctf, by 
giving the only gehuirie iaftivc princijife bf 
obedience to Laws 5 and thSt i:ob, cvcii 
yrherc the fubjefts of Laws arc of no natu- 
ral obligation^ but founded on. the mere 
exigence or convenience Of fociety : But 
ihtt La#5 Ihemfelvcs &tt foi l^ery fi^ thtk 
m^ \ j)rop^er ftaWdaAI of Re!rgitin dr ^^ 
rality, that there arc many vices materially 
4^e($iqgt^& individual, .that they do noc 
reftrain \ and^i^arce a0y cf t^fe virtues tnat 
• • . conftifute 
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foirftitute tl* peculiar exGellence of \ht 
Chritfian IleligioH, that they commanct, cri 
tvtn recommend* It was thought unne* 

ceflary to give the detail that led to thefe 

• » . . .. , ^ 

conclufionsj every man's own heart, that 
comments impartially on his Bible^ will do 
it fufficiently for himfeln 

, Page i6j. line 17. tf^eti U is iiia^edy m 
(Renders ft>aU be funi/hed at the king^s plea^ 
fure^ means the found difcretion of bis judges i\ 
So is 3 Inft. 146. 

Page i68< line 13. Th&eis inetiii m iai' 

ipKiid fanSibn, iffbiihi. though grmttr than 

avf fofit^ ,mH ii »<it xShit fitil . lintefs 

^nioottld mean.'] So Burlamaq. 1. i. c. io< 

') H.- ftfeittaK|\igi ehcort: qui !e hiil p con- 

Hiiiife la ^iffl?;ice. AAd Locke. ^. tf; ii 

^ ,• K •»•.... . .-■ •.• 

Fsigc i'70. Ime i^; rhlimiestasjljm^^^ 
Sec fnc Dialogue, p. i20* and tne note% 
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Page 171. line 8. Montifquinfs Rifiic^ 
tion.'] Efprit des Loix« Liv. 5. c. 1 8. 

Page 171. Iine4« Fountain cf Honour.\ 
Lord Bacon has given this maxim a ufeful 
torn I and at the fame time he has prcferved 
the allegory, has defined the extent of the 
maxim. EflT. foL edit. Vol. i. p. 446. paragr. 7. 
See Ch. J. Holt's Argument in the Banker's 
Cale9 5 Mod. The maxim itfelf, is agreeable 
to the theory of a celebrated politician. ** Li 
principi debbono le cole di Carico fare am- 
miniftrare ad altri e quelk di grazia a lor 
medelimL 

' Page 174. line 18. Lord HaUfs meamng^l 
In his Hift. C. L. p. 66. and p. 68. * 

Page 175. line 14. ^be authority and uff of 
frecedcntsJ] See 4 Co. 93, 94. Slade*s 
Cafe, and 13 Co. 14. b. Ch. J. Wray ufed 
to compare a cafe without a precedent to a 
baftardwhohad no coufin. g Co. 23. a. 
Andi whoever would overturn all ufe of pre* 
cedchtsi has the ufagc of antient Rome to 

encounter^ 



DIALOGUE IIL 165 

^counter, as well as the Law of England. 
See the paiTages cited from the tfode, in 
1. Comment. 71. And Taylor's Elements 
of the Civil Law. 

Ibid, line 17. Swifi*s vcyage.'] a V6K 
Edit. Hawkefworthy p. 447^ 

Ibid, line 20* Have been attacked with 
more feverity.'] See Bp. Stillingfleec*s Ec* 
cl^C Cafes, Vol. II. p. 11 2. 

Page 176. line i. Uncertainty and contra'^ 
dillion of them.] See Preface to Mr. J. Fof- 
ter's Difc. on Crown Law, p. i, 2. 

Ibid. line 4. Has ieen already /aid.] Above^ 
P- '73- 

Ibid, line 17. Told hy Spelman.} Reliqw 
p. Q^. in his Treajtife of the Terms* 

Pag? 177. line 8. That Chief Jufiicf.l 
^ remarkable anecdote mentioned in Bur- 

M 3 nct*» 



nct^s- Hift. of his own Times, Vol, i, pi 

Ibid. line 17. That Cffana^or.l Viz^ 
Lord Elfecnere i the whole ftoiy is in 1 9 
Co. 74* b. 

Page 178. line 2. An opinion that ha$ 
fpr^y/ v»/^ otfT haojis^ See Co. \\\x. % ip8, 
I Inft. 81. b. jind not^ to p. 174. 

Ibid, line 6. y^tj/ opinion is now difro^ 
^Oirde^A Sec Pro. Eliz, 770. apd 2 Lor4 
Raym. 957. ^n4 Lord Qh. J. I^qlt's ppj,- 
nion (in Af^iby ^nd AYhitp) in ^nfwer tQ 
that of J. (jould in the f4me cafe, who r^^ 
lied 00 the ^pvc f^^ioion in 1 Iqft, 

Page 1 8 1, line i%. Good M Judge.'] Mr, 
T. Foftcr i the paflfagc cited from his piCi 
pourfcs, is p, 2, 3. in the Preface^ 

^age 1 8,2; line 1 7. ^ jrf cp9^ /«/</ /i^^/ 



■ 
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ep. 20. 

' Ibid« lineal. Lord Bacon tbougbif &c.] 
See the Dedication of his Argument in th$ 
frafe of ImpeachmeAt of Wafte, VoL ii. foL 

■ 

Page 1^3. line 21. GcUeSed annMlly ijf 
perfons appointed by the kingJ\ See Lord 
Coke's Prefaces, and Carter's Rep: 91* 






' Page 184. line 10. In RymerU colleifion.} 
;i8 Rymer, p, 26^ 

Ibid, line 11. Lord BaconJ] Law Tradts, 
p. 12. The pafTage in his Letters is, 8vo. 
Edit. p. 147. to the Earl of Buckinghan^. 

Page 185. line 2. The general authority of 
Reports is derived from the Imprimatur. \ 
What Ch. J. Holt faid upon an occafion, 
xia book ought to be cittpd at the bar, but 
lljat M{f4%ci^d,by,tlip Judges, (I J.fir4 
, M 4 Kaytn. 
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Raym. 537.) is now, and long has been tbif 
general rule* 



Ibid, line )f« PrdSia of Uanfit^ heekf 
derived firm sbf JnquiJliionJ] See the ingeni- 
ous Argument of the late Lord Chancellor, 
then Mr. Tork^ in the cafe of Bafket and 
the Univerfity of Cambridge, in Sir J. Bur? 

fDw's ^ep. iM)d Burn*s ^cclefr l^aw* 

Page 1 S6. line 20. Uncertainty und c$Ht 
SradiSicn of Precedents.^ See Preface to Sir 
J, Pay}?*3 ^ppoTty fol 5. an4 note to p, 
176. Lij 

Page i^S. line 12. J^o cqfe U exaifly like 
Mother in all its circumftancesA See 8 Co. 
91. and II ^0. ^o« br 

Page 190. lii^e 13. Lord ^accksfield yfi^ 
to call it removing land- marks.} i Peer Wil|. 
399* and i S(ra. 32, 

Ibid, line 18. // is oftm of Kttk confequencf 
pow a point is determined atjkjiy ft it is but 

1 
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iadhiredto,} This was Lord Macclesfield's 
favourite maxim, as is evident From the 
authorities juft cited, and many others that 
follow, viz. I Peer WilL 299* Ibid. 452. 
Ibid. 549. Ibid. 747. 2 Peer Will. 2* 
Ibid. ^g. Ibid. 213. Ibid. 259. LordCcw^ 
fer before him had been of the fame way of 

* 

thinking, i Stra. 36. and Lord King after- 
wards adopted the fame fentiments, 2 Peer 
yfilh 6^3. He even ufed to wilh for an aft of 
Parliament to fettle certain points that had 
}ong been uncertain, ibid. 340. and aftually 
brought one in himfelf to fettle the right 
of the next of kin where the executor had 

» • ■ • ' ' 

' a legacy (alluded to p. 1 80) ; it pafled the 
Houfe of Lords', but was thrown out in 
]^e lower Houfe, i Stra. 56^. 

Page 191. line i8. Precedents (uh filentio.] 
See the Cafe of (^ and Bewdley, x WilL 

Page 192. line 6. Lord Cokeys topics of legal 
ftafmngJ\ Thofc topics are to be found 

lA 



ID I Inft. II. the G()i^iqp pf cmineot Uwy£C| 
he there makes his ^t^ topic. T^t defe- 
rence was afcer^^d; p^d to his argumcut 
at the Bar, i Lord Ba/on* 631. Apd io tt^c 
Houfe of Lords, in Drury ^od Drury (May 
26, 1762.) great weight ijrfks giyen by the 
Lords, whofpol^e, to t|ic opinion qf the 
generality of cpnyeyancers ^ wjio ^ad all 
along, in forming fctdep^r^t?, 5«:Qqj»4e4 
upon a fuppoHtion, that an infa;nt might 
bar herfelf of dower, though t()c pplnt h^d 
never been judicially determiiipd. 

Ibid, line 14. yfs ba^ ii^^ J^^y foid;] 
Iq I Sera. 153. And (ee Sladje'^ C^^, 4 Go. 
93. b. 94, a. Cafe of the ^eqeral ^arr^qjiSj 
determined, fince writing this Dmqgqp, ^rj^ 
in Common Pleas, afterwards on error, went 

PQ tbi^ ground altogether. 

* 

Page 196. line 4. Trial by Jury.] T^Cfj? 
is no trufting, in many cafes, to the etymology^ 
qi words fgr theii; q^vk origiaal, wuch lefs 
/or that pf t^e ^i^j^ they dwot?; ' jiy^ 

how 



i 
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how the ^cmblage of perfons conftitutcd to 
try facts, come to be (imply called Jurors, 
is not fo cleg^r : ^s the term Juror fimply 
means a pcrfqn "fworn,** and therefore a 
witnefs in a caufe ; or any one who takes an 
oath of office, might with equal propriety 
(if ufage concurred) be called a Juror. 
2. Juries arc denoted by other exprefllons, 
on particular occafions, as Affize — • Recog- 
nitors — Inqueft — Triers : as the matter or 
point to be tried, are called occafionally 
the Iffuc — the Mife — the Traverfe. And 
this obfervatiop is in general neceflary^ to 
avoid confvifion in our firft acquaintance 
with the Law language, if I may fo call it. 
For tl^is language^ confiding of its terms 
of art, has (like all others) many wgrds to 
deqote the fame thing -, ^nd the fatxie. word 
often ftands for very different things. The 
reafon of which in all cafes is this : That 
fuch words, in both inftances, ftand for very 
complicated ideas: and therefore, though 
fcveral words do in ecneral denote the fame 
thing, yet (a; will appear on a juft analyf^s 
■ ■■' '" ^' '■■ "'■•■■■ " of 
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of the term into its primittTe ideas) there is, 
at kaft« cne idea not common to thole feveral 
words. On the other hand» though the 
fame word does often ftand for very diffe* 
rrnt things, yet there is at leaft one idea 
ihdi is iommon to thofe difiercnt things ^ 
and which producing a fimilarity, though 
in a fingle circumftance^ is the occalion of 
the fame word being fo differently applied. 
Thf fame obfervation will (hew the grounds 
of metaphorical or figurative language ; as 
is finely explained by Ariftotle, in his Poe- 
tics, cap. 21. and thence I conceive Mr. 
Locke has» in his EfTay, inveighed fo much 
againft the ule of figurative language in 
fub^cQs that require prccifion : becaufe 
mecsiphorical language would, in thofe cafes^ 
at beft be only a pleafing delufion, by fub- 
fiitucing pictures for realities^ and proporr 
tion for identity. 

Page 201, line 2. TbepraWce fub filen- 
txo I toas /peaking of.] Above, p, igi. 
^ht cafe here alluded to, b that of the Q^ 

and 
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and corporation of Bewdley, already cited 
from I Peer WilL 223* 

Page 203. line 10. The liberty ef the 
Jurors,^ A prafticc of fining Jurors was 
attempted^ 14 Car, II. See 2 Hale, 311. 
See Bulhers Cafe, which happened the 22 
Can II. in Vaughan^s Reports. 

. Page 2o6. line 1 6. Records of the Mini.\ 
Prom which) fufficienc data for calculations 
of this kind may be met with in Mc 
X^wndes*s Report to the Lords of the Trea- 
fury, containing an Eflay for the Amende 
ment of the Silver Coin, publiihed 1695. 

Page 207. line 3. // began in Hen. Vh 
timeJ] Before that time, it arofe from the 
bare freehold itfelf, whatever was the value* 
So Ch, }. Holt. 2 Lord Raym. 950. 

Page 217. line 12. this eftablifoed maxim*'] 
The maxim alluded to, is ftronger in itfelf 
than it is put in the Dialogue -^ ad quae* 

flionos 
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ftioncs fadi rion refpondeht Judices ; zi 
quxftiones Juris noh refpondeht JunitbreStf 
Co. Litt. 295« b. 

Page 219. line 22. Ine^erktiew a ver££i 
tomplenned cf^ as contrary to the direSion of 
fcw.] S6 Vaughan, 146, 1 52. 

Page 220. line 1 1. Littleton and bis cont- 
inenta'torJ] The paflkge is froih lAtt. § ^^8* 
in I Inft. 228* And fee 2d Lord Raym. 
1494. Fofter*s difc. p- 253, 257. wid Ac 
King andMajroroFLiverpoole. Rep.Tem{^ 
la. Hairdwicki foL 16. 

Page 221. line 8. The laztt is fiei)er ftih^ 
mitted to tbtm.'] So Vaughan, 143. and 
fee the Dialogue, above. 

ibid, line 20. tVhicb pari of Hi reitirft 
Cb. J. Viiiigbdn faid was in/tgm)icdntj am not 
inUlligibleJ] Vaugh. 136. 

Page 222. line 6. Tie Cb. Jiipice ioe0^ 
ibere put a particular edfe.] ibid. 14354. 
i Page 
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' Page 224. line 8. Other fcattered pub- 
Bcatioifs.'] Since the writing this Dialogue, 
this qucftion has been th6 fubjedt of nnuch 
public as well as private debate ; but no ar- 
gument has as yet been urged ftrong enough, 
in the writer's humble opinion, to (hake 
what is fubmittcd upon the principles Here 
advanced ; and yet it is hoped it will appear 
he has by h6 means flighted, or been inat- 
tentive to the topits whicli he found at that 
time niade ufe of oh the other fide the qucf- 
tion. He believes too (as far as bis infor^ 
matidh enables him to judge) he has made 
ufe bf fonie topics in fiippbrt of the lide 
contended for, that have altogetlier cfcapect 
ihofe, wlio have Cnce agitated this quejf- 
fidn. 

The da'th ih Crown cafes is ndt hlAterialljr 
different in this rcfpcft; nor doei thait ^feci 
On the tr!M of prifoheris allow more Ikitiidd 
to the Jury in ndatter ^ of law; In the oath 

tot 
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lor the trial of a prifoncr, are the words ^i 
^ well and truly try the prifoner at the bar^ 
and a true deliverance make, &c/* There 
i^ fome doubt about the meaning and pro- 
-priety of the words, " true deliverance 
ihakc/* I. They ean fcarcely have the 
common meaning of *^ acquitting of dif- 
charging.** For it is haMly confident with 
the nature of the Jury^s charge, and the 
other words of their oath, ^^ well and truly 
try:** 2. By fuppofing thcfti to be fynony- 
mous to verdiA, then ** true deliverance 
make according to the evidence,'* will be 
agreeable in fymmetry to the oaths ufed in 
Nifi-prius and Crown cares4 But there is 21 
difficulty in getting at this fenfe of the wOrd 
** deliverance." It muft, for this pufpofe^ 
cither be ufed, i. Imperfeftly, viz. for dcH- 
verance of opinion^ by fupplying " opinion.** 
Or, 2 . By a corruption of deliheration ; and 
fo mean, a true deliberation make ; fo that 
It means deliverance of the prifoner, not 
abfolutely and at all events, but of the 

* See 3 Burn. 329* Title, Scflions^ and otKe^ 
treatifes on Crown Law* 

Jury't 
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^Ufy*» ojrfnJonr refpe&mg fhc prifoner't 
tafe J r>oft do€s the old ifri(h of the Cleffc of 
ArraigFYs c6 th^ pTfibhcr ritcefikrHy fop^of^^ 
any other &nk. 

Page ji2^. Hne /< Tie Uttr )iM/ l>eiK!g ia 
Mimcii} S«e y«ughair,^ 14^. 

Vt^tl^t.ViMio. LtrdHoknkfr^^.l 
Som^heie in ^alkel^s Report. 

Page i^ fktie tj. EKd^tktiy fihaiJd 
^Lo^d ihM. # It P. C. 499. 

I 

Page i40. lirie f. M firtUre if dffi^ftf^ 

is the means of tenvi^oHy Of in m0 &tb& 

countries.'] The celebrated Mont<fq<ifTeii 

iht amiaKte tictptioti' tb' rfl cfchcr*-*'/?!?** 
f^ IV* N voyoni 
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voyons auJ6ur£bui une nation ires " bien ptr^ 
licie la^ rejetter (Sc. la Qucftion) fans ineon-. 
ventent. Efpr. dcs Loix, liv. 6. ch. 1 7. 
And almoll in the fame words, the prefcnt 
Czarina, in her Inftruftions for the Ruffian 
Code. Nous voyons de nos yeux un pcuplc 
tres vante par la conftitotiott de fon ctat qui 
la rejcttc fans trouver que V abfencc de ce 
moycn lui caufe Ic nioindrc prejudice, . At*- 
tic. 9. par. ii4« and M.. Beccaria, c. 16; 
p, 77. And yet there is no doubt, from 
many unexceptionable authorities, that the 
rack has been ufed in early times. (Obfert 
vations on ancient Statutes, p. 61, &c.)« 
There is a Letfefj not long fincc publilhed, 
which (hews it Was even advifed by a great 
Statefman in times of acknowledged free^i 
dom ; of too great freedom, to follow fuc h 
adyice. But fome times, and fome perfpiis 
in the bell of times, are the laft argument^ 
to urge ;n proof of the Law and Conftitur 
tion. 

It may not be foreign to add, that the 
K. of Pruffia, who exprcflcs fuch juft in- 
dignation 
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dignation againft the rack, which he had 
aboliihed in his own dominions^ much mif- 
feprcfents ihc peine forf ei dure (to which he 
evidently alludes) which is inflifted on thofc 
who rcfufc to plead, by calling it a fpccies 
of the rack. (Mem. Brand. Part III. p. 143.) 
The rack, wherever it is ufed, is ufed ta 
oblige a man to confefs the crime with 
which he is charged : the peine fort et dure 
is only to oblige him take his trial, and 
not defy juftice by (landing mute: the one 
compels him, in the firft inftance, to fay he 
is guiltj \ the otherj to make him fay only 
whether he is or is not guilty^ in order to 
make way for the proper proof* This 
punilhment, however, though an inftance of 
it occurs within this century, has been very 
rarely ufed : not to mention that the origi- 
nal legality of it is qucftioned by the inge- 
nious writer already cited in this note, who 
fuppofes the word peine was inferred by mif- 
take in tranfcribing the ftatutc of Weftmin- 
fter : and if no traces of this prafticc appear 
before that time, Lord Halc^s affertion that 

N 2 it 
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it was Common Law> will have tefs weight » 
though Lord Hale allows it was doubted* 
Sec Hale's Hift. P. C. VoL ii. p. 321. aad 
7, Inft. p. 179. and Obferv. pn anciept 
Stat, fecond edit. p. 61 » &c. As^ however 
the thing itfelf is at length happily aba- 
lilhed, by an adt in the eleventh of his pr^^ 
fent Majefty*s reign^ it would not haye be^i^ 
neceflary to have faid fo mucin only to get 
rid of the mifrepreientatipn& of Ibrcim 
writers. 

Ptge 241. Ttfio 9. Sm^im} $f8^^Bp- 
hmf9^^ AccoMM- oi Sweden^ pu 42. Aodi 
Ibjr the ccgi^d^tioiifli \m Fwiee of ^ kind^ 
fw Sir W. MUdjmay's. Account of the Police 
6tf France, p^bl,^fiii^ \74^* 

Page 242. line 15. Tb^ laie Ew^ttfi of 
J^ufia.] See Voltaii:e's. Hiftoire de TEmpirc 
de Rui^e. 

Ibid, line 19. Tbe naiives of Jmerka.?^ 
Sk the Setttcments. Vid. America^ Vol. i. 
p. 176, 3d edit. 

Page 
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Page 245. line 12. Mvanud by Sir W. 
temple and tbe Bp. efCltyne.'] Sec Temple 
on popular Difcontents, Vol. i. foL 265, 
266. ^p. of Cloyne^s Qucrift, p. 125. 

Qi 53* 54* ^^^» ^^* 3^'9 3^9* publiflied 
in his pofthumous Works. 

Page 248. line ii. A Frentb pbikfopberJ] 
See une Lettrc fur le Progres des Sciences^ 
in Monf. Maupcrtuis's Works. 

Page 249. line 4. ^befirft trial ofimtu- 
lation.\ See Dr. -Mead on the Small Pox,* 
p. 88. 

* • 
Page 250. line 2. Lord Coke chfes bis 
Hiftory of Crimes.'] See the Epilogue to his 
3d Inftitute. 

Page 252. line i. Sir Thomas More bas 
indulged bimfelf in manf a coriceit in bis 
hook.] See his Utopia, edit. Glafg. p. 21, 

37> o9^ 40. 

N 3 Page 
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Page 254. line 17. Sir Tbo. More.] Ibid, 
p. 40. 

Page 255. line 2. ^eri/i.] § 389. Poft. 
Works, p. 161. 

Page 256. line lad. Tits fcbeme has been 
cffered to the legffiature.] In the year 1752. 
See the Journals of the Houfe of Com-r 
mons. 

Page 257, line 10. For Jlanier and per^ 
jury.] 3 Inft. p. 163, 198. 

Ibid, line ii, A cut purfe.] i Hale 
Hjft. P, C. 222, and 3 Inft. 68, !^o6. 

Ibid, line 16. For Houfe-burning^ tbefe- 
Icn lias burned,'] 3 Inlt. 66. 

Page 258. line 4, Partly from religious 
firuples,] So Ch. J. B^ron Gilbert's Rep. 
f). 267. 

Pag© 
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Page 263. line 18. On prefumpiive evi- 
\Jen€e,] See an excelletit traft on this fub- 
jcft, faid by Bp. Burnet to have been writ- 
ten by Lord Somcrs. 

■ 

Ibid, line laft. Etymelogy of the term^l 
See Coweli in voce " Indiftment.*' 

Page 265. lint 5. Law allows no coun*> 
€iL\ 3 Inft, 29, 137. 

Page 267. line 12. What the party him- 
ftlf^ if he was mafter of bimfelf?] Thia 
Anecdote of Lord Shaftelbury, is to be mcc 
with in Mr. Walpole's Cat. Roy. and Nob. 
Authors, 2 vol. p. 106. fecond edit. An in- 
genious writer h^s (p, 1 55.) lately confidered 
this fubjeft in his Principles of Penal Laii^^ 
c. 15. 

Pagp 268. line 16. Parity of condition.^ 
This principle is much commended by M. 
Beccaria. Ella e utililTima Legge quella, 
<:he ogni uomo fia giudicato dai fuoi pari, 

N 4 perch^ 
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pcrcb^ dave (i mfit^ della librrt^ 1 4eUa fatr 
tuna di un Cictadino, debbono t^cer^ que} 
fentimenti che infpira }o difugu^gUanz^ ; 9 
quell a fuperiorit^ con cui Tiionno fortunaco 
guarda V infelice, e quello fdegno, con cqi 
rinferiore guarda il fuperiore, non poilbno 
agire in quefto giudizio, |, i^^ p« 6z. 

Page 269. line 17. Party Juries.] The 
inftances put, are from 3 Inft. 72 ^ 141. and 
2 Hale, 262. By fomo Adts of Parliarillfcnf, 
Party- Juries are cxprefsly excluded, as 13 
& 14 Car. II. c. II. § II. in fuits concern* 
jing the Cuftoms. 

Ptgpt 170. line 8. Tbi ^iatmeflfts.'} Cap. 

Ibid, line 1 1. Lcr4 C^ ffJ*-), |P H^ 
Comment. 2' Inft. 49. 

» 

Ibid, liv a[^. Peers^J The wprd iP^^I 
i^ applic4 by nijiny of our beft wrife^ ki 
^ origia^ U^g^ («^e ; foi vrhicb, lee X>f- 
^ohnfipo's «4n«F»I* |9i^!(DWiF;f v^r tkf 
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tvord Pter^ and Lord Bacon's EfTay on O- 
remofiy. 

Page 275.. line 3. We are to look for 

the commencements of tbefe Courts at the dif'^ 

folution of the Aula Regis ^ See Lord Lytt. 

Vol. ii. p. 227. Ch. B. Gilbert's Hift. Ex- 

(checj. p« 6. 

Ibid, line ao. Each of thife courts bai^ 
fitfirfi^ diftinS jurifdi^ion.'] Sec the Articuli 
fuper ChartaS| 2 In(L 

Page 277. line 6. Already in the cufiody of 
fhat court.] So 3 Inft. 125. 

Ibid, liae 14. Ch. J. TrelyJ] In the 
Banker'$ Cafe^ reported 5 Mod. 

Ibid, line 18. In Edward Illd's timeS] 
Viz. 1 4 Ed. III. See the Obfervation^ on 
gn^ient Sta^utes^ p. 202. 

Pa^ 278. line 4. Judges of tUs Co»S 
d^inguifbii iy th4 name of Bdrom.} See 
^adox's Hift. £xcheq« cap. 5^ 

Page 
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Page 280. line 2. Its praltice of tranfmit- 
ting records.'] Begun on petition, 2 Hem 
IV. Rot* Pari. No. 6^. 1 Danv. Abridg. 
747. Cott. Rec. 411. 

Page 281. line 6. Pomer yefted peeulrarfy 
in bim of refcinding.] Or cancelling, as we 
fay. Vid. Cowell. Did. and Calvin Lexic. 
Jurid. voce Cancellarms. The favourite 
etymology* of fomc of the old writers, a can^ 
icUiSj as if that Judge took his name fron^ 
being fcen through wooden lattices (as the 
lions are at the Tower) feenis rather too fan- 
ciful ; not but what even that confined no- 
tion may have had fome foundation in faA 
from the form of our early courts, and of 
which there are ftill traces : and has its ana* 
logy in other law terms, as the word ExcbC" 
quer is commonly derived with us from a che- 
qucr'd board or chefs board. (Gilbert. Hiff. 
Exchcq. p. 2. and in the Antient Dialogue of 
the Exchequer. Mad. Hift. Appcn. fol. 3.) 
and the cheque cloth we fee is in ufe there 
at this day. — But be this as it will, the 

word 
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word " Exchequer" is a local term ; that 
of " Chancellor" is a general one ; and 
therefore calls for fome origin of a much 
more extended application. 

It (hould not however be omitted, that 
Giannone, who in his excellent work, h^s 
touched on this fubjeft, leans very hard 
indeed againft the etymology derived from 
the €xercife of the Chancellor's power, in 
favour of that drawn from the nature of the 
place in which he exercifed it ; his realbn- 
ing being fomewhat curious, the whole paf- 
fage follows. -— Perche fofle chiamato Can- 
celliere, non e di tutti conforme il fenti^ 
mento. II Vecchio Gloffario dice, che foC- 
fe cofi d'etto, perch^ appartcnendo a lui 
Tefaminare tutti i memoriali, che fi danno 
al principc, avea potefta di fegnare cio che 
pareva a lui, che poteffe aver camino; € di 
Cancellare le importune dimande, dando di 
penna fCi i memoriali con tirar linee fopra 
di quelli per lungo e per traverfo a guifa di 
canccUi. Ma qucfta e una molta ftrana eti- 
piologia, che dovefle prendere il Canccllkre 

U 
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il fuo nome piu Ujto da do cV tgU iisfa^ 
the da quello cbe fa. Meglio interpre* 
tarono Calliodoro c Agatia, che lo At* 
rivarono a Cancellis ^ poiche dovendo quefto 
ufficiale fopratenderc alia fpedizione di tutti 
i refcritCi del Principe, fentire tutti colord^ 
che gli prefentarano i memoriali, acciochd 
non foifo premuto dal popolo, ed air incdn-^ 
iro da tutti folTe veduto, foleva ftare fra 
Cancelli, ficcome fi praiicava in Roma ed irl 
Francia ; end' e (:he TertuUiano foleva dire i 
Cancellos noA adoro, fubfellia non comufi-* 
do/' Iftoria Civile di NapoUt to<^« >* 
p. 200. Edit. 1762, 

Ibid, line 18. ^be pr%gref$ &f equitabli 
juri/diShn fums to bavi been in tbU mM^ 
mr.'] See th^ Articuli fuper Chartaa pa^nir 
1 laftitute. 

Page 282. line laft. In tbefe days ffrung 
feoffments to nfes.] See Lord Bacon*6 rcad^ 
ingon the Statute, i Lord Ray en. ^gt^ 
apd I Co. ipi« b. 

Page 
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Page 283. line 8. The common dhijum of 
fraud J accident y and truft.] See 2 Eq. CaC 
abrid. p. 243. cap. ii. and the Reporis 
there fubjoioed. 

Page 284. line 16. ^e general ground df 
going into equity is the want of remedy at law*\ 
Lord Talbot has well explained this in the 
Cafes of Heard v, Scan>ford Forrefters^ 
Cafes 1 74. And in Morrice, Vid. Bajnk oC 
England, Ibid* ^^^. 

page 285. fine 15. J recovery in ont 
aifion at law^ will be for ever a bar to ^ 
recovery in another i\ To this there is only 
one cxceptioo, that of " Ejeftments^** 
whicht hQwcvcr, is become, the principal 
mode o£ trying titles to land at this day : 
and as ix does, not a{)pear that tha realba of 
au *" ejeBment being never finali^ is aoy 
where laid down ia the books^ though the 
l^ofition is frequent, it may not be amiis to- 
confider it in a few wordis^ The. reatba why^ 
it is not^ or can not be finaU feems to be 

this 
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this——** that it is impofliblc from the 
ftru^ure of the record in this a£lion, to 
plead a former in bar of another ejeftment 
brought;** becaufe, i. The plaintiff and 
defendant are nominal, and exift in moft 
cafes on record only : and confequenti/ 
may be changed in a new aftion. But the 
identity^ both of plaintiff and defendant^ 
nnift be averred in pleading a former 
aftion in bar. 2. The term dcmifed may 
be laid many different ways* An ejeft- 
ment however^ though in its nature not 
final at law^ is capable of being fo in 
equUy : and it appears from fcveral autho* 
rities, that the court of Chancery will, on 
proper grounds^ grant a perpetual injunc- 
tion ; and not permit the pofTeffion of lands 
to be difturbed by a vain inceffant litiga* 
tion of the fame queftion. See the Cafes 
of the E. of Bath and Sherwin, 2 Eq. Ca. 
Abr. and Leighton v. Leigh ton, i Will. 
671. and 2 Stra. 404. It may further be 
obferved, that as the plaintiff is not to be 
concluded by a fingle defe^iive trial in 
7 ejeflmenr, 
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cjcftmefit, even though a judgment has 
been had confequential to the trial: fo in 
every other cafe " before a judgment is 
fagned," either party may have a new triaU 
where the firft appears to the court to have 
been defeftive. And that being fo very 
remedial a provifion, (and what for a long, 
time has been fo liberally adopted in courts 
of law,) is a very goqd reafon why, in every 
other cafe, a judgment once had, ^ihould 
be a perpetual bar to a recovery in another 
aftion on^ the fame fpecific merits. 

Page 2S7. line 4. J prifcner who has 
cnce bad a verdift faffed on him^ c/m nevet 
bdve afecondfor the fame offence.] Nothing 
is fo clear, as that no one (hall be trud 
twice for the fame offence -, but till a ver- 
dift, either of acquittal or conviction is 
given, no trial has " been had. A remark- 
able inftance to illuftrate this, happened at 
Dorchefter Summer Affize, 1763: no ac- 
count of which being in print, may be added 
here. One Gould and his wife were indided 

for 
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for the murder of a parifh apprentice i af 
the trial, before all the witneifes indorfecij 
on the indiftment had gone through thtif 
evidence, one of the jury dropped down iri 
a fit, and was carried out of court ; but not 
being in cnftody of a bailiff, the whokjurf 
was neccflarily difchdfged. The judges orf 
that affize were both deafly of opinion^ 
that the prifoners were not difchargiid by 
this accident, this being no trial at alH 
but as the cafe was uncommon^ if dot new^ 
the prisoners were remanded till the ttext 
aiBze, in order to lay the cafe, in the mean 
tnnei before the twdve Judged. The twelve 
judges were afterwartis unanimoufty of op^^ 
nkm, that the accident which happened ta tfitf 
juror was no bar to any futirre trial : the 
priioners were accordingly tried at the ntexf 
Xenrt AfGze, and acquitted on evidence: 
At the thne the accident happened', ^ni 
the jury were dlffcharged^, it was convemfed 
by thr pr^ner's counfely that the prifonen 
were abfolutely difchapged fey this evcrtr, 
and could not have riieir fiver brought agahi' 
5 *■ into 
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info jeopardy, and Eliz. Meadow's Cafe 
in Mr. J. Fofter's Difcour. p. 76. was in- 
fifted on as an authority* She was feized 
with pangs of labour during her trial, and 
was thereupon ordered back to prifon, and 
the Jury difcharged* But J. Fofter faid 
afterwards, in talking over the above cafe, 

that (though he had by accident omitted it 
in his printed report) her pains going off, 
fhe wa^ afterwards tried on the fame indi£t« 
mcnt that very feffion. 

Page 289. line 14. But tbi dffence ii 
iouhle.\ The tiatural grounds of the ^tatt 
havirtg a fight to punifli a crime, where 
the party injured gives up his right to fatis*- 
faCliOh } or of the Statt having ^ right to 
pardon the crime, where the right of fatis^ 
faction remains in the party injured, is well 
explained by Burlamaqui, liv. I. part 2. 
c. 10. § II. And fee the diiFcrcnce ht-^ 
twccn civil Satisfaftion find Punilhmeht, 
Ibid* Vol. ii. b. 3* c.4.'§ 14. and M/Bec- 
caria, c. 29* p* 139* . 

Vot. IV. O Page 
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Page 191^ line k. thi mHverfal jtMAr- 
tivh if appeal.] The right cf appeal kl 
every cafe, and the ftibdrdiha^n of appeab^ 
is finely touched oh Ifl iMtny ednfid^mbk 
authorities. K« and KiioHyi, 1 Ld. Raym; 
15. Dr. Bentley*s Caft, s.Stra. 565. Lord 
DerbyS Cafe, 1 Peer WiB. i^o. Dr. Grbeir^ 
volt's Cafe, k Lbrii Raym. 4%. 

Ibid, line ti. fVitbwt thk rtfer^a- 
tim^ It may be obferved the remedy of 
47^^^/ was deviled m the early ages of the 
worlds and indeed feems coeval with that of 
the delegation of Judicature tomferior pow- 
ers. It was Jethro's counfel to Mofes ; and 
Mofes, himfelf under divine tnfpiration, ap<» 
^ovedof it £xod.e. 18. v. 22. to thr 
end. 

Page i9i. Kite Ik. PHtsnftMkfSH 
frm hn^ofalc0lim.\ !56ls a LoW Riym. 
'836. 

Page 29^. line 15. ^ie td^ ^f G^^b^ 
Vifitcrsj as fta$idii^ vfMout afptalS\ See 

Farkiflfon'a 
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^arkmibffs Cafe^ Carth. 92. t^itipis artd 
Bttiy in many of the Law BcM>ks, aad thd 
late Cafe <A St, John*s GoUegej v. Tdd- 
ditigton and the Bp. of Ely, in SKr Ji Bor-^ 
tow's ift Vol. and note to p* 29 1 . 

Page a,95. line 4. yA^rv ii fimetbing fi 
mNe 4H diHaft gf^at ftige 0/ .^fypioi.] The 
exceptions that Sir W. Temple fays wcrd 
taken to fome particulars of it in his timti 
have been in many refpefts guarded agaihft 
hy (ublbquent vfcguIaticMis^ and in general 
pfevented by the oourfe cf education. See$^ 
W^TeiBpk's Works, Vol; i, fol. 269. That 
j^affiige is confidcred by Bp; Ellys in bis 
Tta&s, osi Temporal Liberty, p. 44^ Set; 

Page ^97. Kne tf . Ii^itntion of draths.^ 
The antiquity of this inftitution is confider- 
^ in Lord G4i. J. Hale's Hiftory of the 
Common Law, e. 7. p. 141. And hts aa* 
thority rcflied on in -Ae Hiftory of the rtrgii 
^ King Henry the Second, Vol. Hi. p* 
206, &c. Sec irfterward, note to p. joa* 

O 2 Page 
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Page 299. line 5. Romans probibtted n 

judgey &c] That is the A0cffor. See 

Wood's Imper. Inftitute, foL 29^. The 

fame, it feems, is the antient law of China. 

Volt* Hift* Univcrf. Vol. xiv. p. 1 74. 

Page 300. line 9. ^Made fenal by tbi 
fiat. Rich. II.] The feveral Statutes here 
alluded to, are the 8 Rich. II. c. a« the 
,33 Hen. VIII. and the 12 Geo. IL 

Page 302. line 17. // moj^ be difficult to 
fay h<m , antient this itiftitution /j.] At tht 
time of writing .this Dialogue, it was meant 
to leave this point to the pofllble ecclaircifle* 
mpnt of the noble Hiftorian (who had not 
then publifhed the latter part) of Henry the 
Second, in whofe reign the inftitutipn of 
.Circuits has been commonly fuppofed to 
commence. But the records there cited from 
.Madox, plainly prove that the inftitution of 
Juftices in Eyre, which is the undoubted 
original of that of Circuits, is of a much, 
higher,. and indeed, as Mr. Madox con- 

eludes^ 
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eludes, of unknown antiquity. See Madox 
Hift..£xcheq. c. 3, § 12, p. 84. firft edU 
tion. 

Page 304. line 8. The flat, of tVeftmln-^ 
Jier.] Weftmin. 2. c. 30, in 2 Inft, 423, 

424- 

Page 305. line 21, MiUon.^ la his AU 
Icgro* 

Page 307. line 3. Sir H> Speltnan fays,\ 
In his Remains^ p. 49. on the antient Go- 
vernment of England •»- To what has beerj 
touched on in the Dialogue, may be added, 
that the diftribution of the ecclefiaftical ftat^. 
ha€ a great analogy to that of the civil po- 
lity, the. latter being divided into counties^ 
hundreds, ty things, hamlets/ vills : the 
ecclefiaftical into provinces, diocefes, archr 
deaconries, parifhes. Though it may be ob- 
ferved, diocefe (as its original import wil| 
fufficiently warrant) has been ufed in oki 
]aws for the civil itate of England itfclf^ 4$ 

O 3 ia 
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in Scat. 14. & 15. Hetu VIIL cap* 5; 
feft. 3. about the College of Pbyficians. 

Page 313. line if. Js Tuify bos fai4*'\ 
III his Oration pro Miione, edit. Olivet, 3. 

Page ^14. line 21. 4v f^fi^ f»^ ft^f 
f?is native country for fver^ &c.] But it 
is generally agreed, can never divf^ft him- 
felf of his native allegiance to his country ; 
fo that he muft be deemed a rebel if he 
^ghts againft it, not s^ny enemy. See Calr 
vin*$ Cafe, 7 Co. and a Letter from Sir 
Jl.eolinc Jenkins to Sir W. Temple upon 
(his fubjeft* Sir Ltol. Jenk* Letters, Vo|, 
|1. p. 714, 

Page 316. lipe 6, Th OnJUtuthn iuaUes 
fbe King to rfftr^in ly writy in Cfrfatfn cafes^ 
from departing tpe kinf^^!] Lord Ch. J. 
gale's Analyf, i.g. The law books ar^ fb}| 
jrnough of inftances of the writ of ^ ne 
pxcat regno :*• In fome cafc3 it has beea 
^e^me4 expedient fo xnaHlr ^ particular 

provifioft 
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|K9vi(kP bjr 9$ 9f ParluRi^nf, ^ in 1721, 
|$i If ftrajfn tbe South^fca fiii^f<^tprs » l§^«d m 
9733* to pii^yeat fhe truftecs of tH^ Cha- 
ficabk C9ipra|ipii frpm quitting th$ king* 

Pagp 317. liBC ly. WhiTi forpff^ laws 
mr^ the gromif fif tki coBfraff^.] S^ ipany 
inftini:$s iff Rf^binfQi^ ^n4 Blsinf), 2 Bui:- 
«>W« s wd f he cafe <rf the Fffnch Will ip 
€h§w«r's Cjifcs in Parliament, and the 
Jewifli Marriage Settleipf At iq P(m\ Pri^* 
1762, 

¥f^ 3 1*8. line 14^ fbi faff in ^buk this 
$mf ififf} Alluding tp the cafe qf 1^ 
UpSm W4 Btepd, fiijcc reported b3f Sir J, 
SurroW) fn hj^ f^oHid Voluim?. At tije 
lime of writing this Dialpgiie^ % finailar 19- 
ftance of a mu^ aiar« aiarniing xMtuiie ari^^fe 
&om a qiftsftion 00 the n^riage a&, whe- 
fber tiic piarriage of Ei^glifh fubjeds goiog 
imo iS^odand n)er«ly tQ evade d\e aft, and 
liier^ .c^ebraCCfd, was .v»Ud wiciun jdiac /fA ? 

4 The 
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The apprehcnlions of the world on this fub- 
jed have been fince quieted by a folemti 
determination of the Court of Delegates ; th^ 
Judges being clearly of opiniqn, that the 
Legillature itfelf, by the provifo in the aA» 
had' abfolutely excepted all marriagl^s in 
Scotland) and not left it in the power of 
conftrudion to fay what marriages were 
good in Scotland, and what not. This was 
determined at Serjeant's Inn, in the cafe of 
Copton, appellant, v. Bearcroft, refpond- 
cnt, Feb, 4, ijSg. 

Ibid, line laft. Will give credit to tbeprth* 
eeedings of foreign courts^ &c.] Carthew, 
32. and 2 £q. Ca. Abrid. 475. and other 
auchoritics* And in a late Cafe in the 
Houfeof Lords, March 4, 1771, the de- 
|:erminacion turned on the general principle 
pf th^ credit ex comitate to be given 
to foreign competent jijirifdiftiofis, " the 
Jl^ords declaring by their decree, that the 
judgment of thd fupreme Court in Jamaica 
pught to be received in Scptland, as evi- 
7 dencc 
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"dence prima facie of the debt : and that it 
lied on the other fide to impeach the jvifticc 
of it." Sinclair, v. Frafcr ct Al*, See like- 
wife many Cafes in Vczey, and other late 
Reports. 

Page 319. line 18. Zcrd Cokeys doSlrim on 
this poinl.l In 3 Inft, 180. 

* * 

Page 320. line laft. Bp. Burnei^ I re^ 
member J relates his vwn cafe.] 2 Hift. 729^ 

Page 323. line i. Same as purfuiftg an 
enemfs Jhip into a neutral port.] Ipfum 
hoftis territorium ingredi ct ibi praedatn 
agcre ratio belli pcrmittit , In medio 
Mari, utpote nuUius territorio, id ipfum 
licet: in territorio •utriufque artiici qui hof- 
tem agit, agiC et adverfus Principem qui 
ibi imperat, et omnem vim a quocumquc 
faAam legibus coefcet, &c. fays Bynker- 
flioek,' in Im'Queft, Juris Publici, b. i. 
c. 8. 

• * 
« ■ 
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Page 324. line 7. M fufff did^ Jf^^^i^ 
•f Plai0.] la his 3d Book de Legibus ift 
Pneinio. 

Ibid. line i2. All alot^ taken for panted.] 
See the note to p. 26. 

Page 332. line i8. AtalantU.'] Meaning 
1 fragment of Lord Bacon's under that 
nanie. 

page 326. line 1%. L§fdHaU.] In his 
Hiftory of the Common Law -7- But this 
has been fince done with higher fiqUhing 
in the laft chapter o£ the 4th Vojuipe of the 
Commentaries, not publi&ed at the time q( 
writing the Dialogue. 

Page 334* line 12.. Arififitlc wi S^UHft.l 

AriftoUe Polit. lib, %. | 8. p. 44, £4^« 

And 3alluft Bell Cati}. fpA. §. v^d is£t. 9, 

Settlements in America) Vol. i. p. ^8{. 

And in China, their whole policy is founded 

5 mher 
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radier m famUy government than pofitive 
X^w^ at Montelquieu, Voltsure (Voji. H, 
p. 28.) and other writers obferv^. 

* 

Page 335. line 9. Om reafin whf mawf 
4»ti(nt States were amerfe t0 Commereei\ See 
an mgenbus DUTcrtation on this fubge^ in 
Dr. Taylor's Elements of the Civil Laiv« 
p« 496. and the Due de Sqlly^s irafon- 
ing widi H(Q. ly. livre 6. of his Mor 
^ires. 

P«ge 336- line 4. JVr aFabU.\ AI» 
lading to the Fable of the Beeis, which is 
happily rallkd in the Minute Philolbpher, 
Dial. IL 

Pggc 337. line 4. Perfian Sih^l efjuf* 
tice.] Alluding to Xenophon's Account o£ 
the Schools of Equity among the ancient 
Pcrfians. ot jixsv c/*6 iraicNs as ra tS^nJ^aamChjeix 

Xcyyo'tv ori tirt raro «p;^oVTai> a>a'Tsp vrap ijfxttr 
f f ra yfuynjLAra, fAaOjo^ofisvci, 2(C« &c. 7]6^> 

children 
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iJnldreH in the Schools pafs their time in leam^ * 
ing the principks of Jufticei and {as it is 
affirmed) are fen t there for that particular 
furpofCy as with uSy to acquire learning* 
Edit. Hutch, p. 9. Cyri Inft. This admi- 
rable Inftitution of theirs is touched on in 
z paper in the Speftator, on Education^ 
VoJ. V. Numb. 337. 

I can not conclude the whole better^ 
than with that 6ne refleAioa of Tachus on 
the Domeftic conduft of Agricola.-r-Ani-. 
morum Provincial prudens, fimulque doc- 
tus per aliena experimenta, parum profici 
armb, R injurias fcquerentur, caufas 'bello* 
rum ftatuit exfcindere. A fe fuifque orfus, 
primum domutn fuam coercuit ; quod ple^, 
rifque haud ^inus arduum eft, quam Pro- 
vinciam regere. Vit. Agric. § 19. p. 4(9^ 
Edit. Gronov. 



THE END, 
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